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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 94
[Docket No. 02—036-2]

Yucatan Peninsula; Addition to the List
of Regions Considered Free of Exotic
Newcastle Disease

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations by adding the Mexican
States of Campeche, Quintana Roo, and
Yucatan to the list of regions considered
free of exotic Newcastle disease. We
have conducted a risk evaluation and
have determined that these three
Yucatan Peninsula States have met our
requirements for being recognized as
free of this disease. This action allows
importation into the United States of
poultry and poultry products from these
regions. We are also adding a
certification requirement to ensure that
poultry and poultry products from
Campeche, Quintana Roo, and Yucatan
originate in those States or in any other
region recognized by the Animal and
Plant Health Inspection Service as free
of exotic Newcastle disease and that,
prior to export to the United States,
such poultry and poultry products are
not commingled with poultry and
poultry products from regions where
exotic Newcastle disease exists.
EFFECTIVE DATE: February 11, 2004.

FOR FURTHER INFORMATION CONTACT: Dr.
Hatim Gubara, Staff Veterinarian,
Regionalization Evaluation Services
Staff, National Center for Import and
Export, VS, APHIS, 4700 River Road
Unit 38, Riverdale, MD 20737-1231;
(301) 734—4356.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR part 94
(referred to below as the regulations)
govern the importation of certain
animals and animal products into the
United States in order to prevent the
introduction of various animal diseases,
such as rinderpest, foot-and-mouth
disease (FMD), classical swine fever
(CSF), and exotic Newcastle disease
(END). Among other things, § 94.6 of the
regulations lists regions that are
considered to be free of END.

On October 22, 2002, we published in
the Federal Register (67 FR 64827—
64833, Docket No. 02—-036-1) a proposal
to amend the regulations in § 94.6 by
adding the Mexican States of Campeche,
Quintana Roo, and Yucatan to the list of
regions considered free of END. This
proposed rule was intended to allow
importation into the United States of
poultry and poultry products from these
regions. We also proposed to amend
§94.15 to remove references to
Campeche, Quintana Roo, and Yucatan
because we believed that the
requirements specified in that section
for transit through the United States of
poultry carcasses, parts, or products that
are otherwise ineligible for entry into
the United States under part 94 would
no longer apply to those States if they
were listed in § 94.6 as regions
considered free of END.

We solicited comments concerning
our proposal for 60 days ending
December 23, 2002. We did not receive
any comments. Therefore, for the
reasons given in the proposed rule, we
are adopting the changes to § 94.6
described in the previous paragraph.

Upon further consideration, however,
we decided not to finalize our proposed
changes to § 94.15. Some of the poultry
carcasses, parts, or products produced
in Campeche, Quintana Roo, and
Yucatan for export may be produced in
plants that do not meet the standards of
the Food Safety Inspection Service
(FSIS) of the U.S. Department of
Agriculture (USDA) as specified in 9
CFR part 381. Such poultry carcasses,
parts, or products are eligible to transit
through the United States under current
§94.15(c). By not finalizing our
proposed changes to § 94.15, we will
allow such import-ineligible products to
continue transiting the United States
under the conditions specified in that
section.

A comment we received on another
proposed rule also had implications for
the current rulemaking. On May 13,
2002, we published in the Federal
Register (67 FR 31987-31992, Docket
No. 01-074-1) a proposal to amend the
regulations in §§94.9 and 94.10 by
adding the Mexican States of Baja
California, Baja California Sur,
Chihuahua, and Sinaloa to the list of
regions considered free of CSF, thus
allowing importation into the United
States of pork, pork products, live
swine, and swine semen from those
regions. One of the commenters on that
proposal, noting that it appeared likely
that most of the pork and pork products
exported by the State of Chihuahua
were derived from swine raised in other
regions, requested more information
about where those swine originated. The
commenter was concerned that pork
intended for export to the United States
from Chihuahua could be derived from
swine that originated in neighboring
CSF-affected regions. Because we shared
this concern, we added some safeguards
when we published the final rule
changing the CSF status of those four
Mexican States (68 FR 47835—-47842,
Docket No. 01-074-2, August 12, 2003).

Issues pertaining to the integrity of
products exported from certain disease-
free regions to the United States, such
as the one discussed by that commenter,
have acquired a new salience due to the
advent of regionalization.
Regionalization has allowed the Animal
and Plant Health Inspection Service
(APHIS) of the USDA to designate
regions, as well as entire countries, as
free of such animal diseases as CSF and
END. While regionalization has allowed
APHIS to exercise more flexibility in
regulating and has helped to facilitate
trade, it has caused APHIS to reconsider
the issue of border controls in some
cases. Border controls between high-
and low-risk regions within a country or
within a larger community, such as the
European Union, may not always be
equivalent to border controls between
nations. There may now exist a greater
likelihood that animal products
intended for export to the United States
from some disease-free regions could be
derived from animals that originated in
affected regions or that animals or
animal products from free regions could
be commingled with animals or animal
products from affected regions prior to
export to the United States. Such
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imports could present a risk of
introducing animal diseases into this
country.

Some sections of the regulations in
part 94 do contain provisions aimed at
reducing the potential risks posed by
the commingling of import-eligible and
ineligible animals and animal products
prior to export to the United States.
Section 94.11 places certain restrictions
on meat and other animal products
imported from certain regions that are
designated in § 94.1 as free of rinderpest
and FMD but that (1) supplement their
meat supplies via the importation of
fresh meat of ruminants or swine from
regions affected by those diseases, (2)
share a common land border with such
regions, or (3) import animals from such
regions under conditions less restrictive
than would be acceptable for
importation into the United States.
Section 94.13 has similar provisions for
pork and pork products imported from
certain regions that are designated in
§94.12(a) as being free of swine
vesicular disease but that border or have
trading relationships with affected
regions. Both of these sections contain
requirements for additional
certifications that include declarations
that certain conditions intended to
prevent commingling of animal
products intended for export to the
United States have been satisfied.

To prevent the commingling of
import-eligible and ineligible poultry
and poultry products prior to export to
the United States, we are adopting an
additional certification requirement
similar to those in §§94.11 and 94.13
for imports from the newly eligible
States of Campeche, Quintana Roo, and
Yucatan. This requirement will be
contained in a new § 94.25.

The introductory text of the new
§94.25 enumerates the risk factors that
necessitate placing restrictions on the
importation of live poultry, poultry
meat, and other poultry products,
including ship stores, airplane meals,
and baggage containing such meat or
animal products, from the Mexican
States of Campeche, Quintana Roo, and
Yucatan that go beyond those placed on
imports from other regions designated
in § 94.6 as END-free. Because these
Mexican States supplement their meat
supplies by the importation of fresh
(chilled or frozen) poultry meat from
END-affected regions, share common
land borders with such regions, or
import live poultry from such regions
under conditions less restrictive than
would be acceptable for importation
into the United States, there exists the
possibility that live poultry or poultry
products that are intended for export to
the United States could originate in

affected regions or be commingled with
live poultry and poultry products from
surrounding END-affected regions. Such
imports could present a risk of
introducing END into the United States.
Therefore, in addition to meeting all
applicable requirements of part 93,
which contains, among other things,
general provisions for the importation of
live poultry, and of 9 CFR chapter III,
under which are included conditions for
importation of poultry products
promulgated by the FSIS, live poultry,
poultry meat, and other poultry
products imported into the United
States from Campeche, Quintana Roo,
and Yucatan must also satisfy the
conditions specified in new § 94.25. As
noted earlier, these risk factors are of
greater concern now than they were in
the past due to the advent of
regionalization. In future rulemakings,
therefore, we intend to apply the
additional certification requirement
more broadly to any region that we
recognize as free of END but that is
subject to these risk factors.

Paragraph (a) of new § 94.25 states
that live poultry, poultry meat, and
other poultry products from any region
designated in the section must be
accompanied by an additional
certification by a full-time salaried
veterinary officer of the Government of
Mexico. Upon arrival of the live poultry,
poultry meat, or other poultry product
in the United States, the certification
must be presented to an authorized
inspector at the port of arrival.

Paragraph (b) contains requirements
for the additional certification for live
poultry imported from Campeche,
Quintana Roo, and Yucatan. The
certification accompanying the live
poultry must identify the exporting
region of the poultry as a region
designated in § 94.6 as free of END at
the time the poultry were in the region.
In addition, the certification must state
that the poultry (1) have not been in
contact with poultry or poultry products
from any region where END is
considered to exist, (2) have not lived in
a region where END is considered to
exist, and (3) have not transited through
a region where END is considered to
exist unless moved directly in a sealed
means of conveyance with the seal
intact upon arrival at the point of
destination. These provisions are
intended to ensure that the live poultry
have originated in an END-free region,
have not been commingled with
infected poultry or been in contact with
infected poultry products either in the
region of origin or while in transit prior
to export to the United States, and are
being exported from an END-free region.
At this time, Campeche, Quintana Roo,

and Yucatan, which are the only regions
in Mexico that APHIS recognizes as
being free of END, are the only regions
to which these requirements will apply,
but we expect to add more regions, in
Mexico and worldwide, to § 94.25 in the
future.

Paragraph (c) contains requirements
for the additional certification
accompanying poultry meat or other
poultry products from Campeche,
Quintana Roo, and Yucatan. The
paragraph includes conditions for
slaughter, handling, transiting, and
processing that the certification must
declare have been satisfied.

Paragraph (c)(1) specifies that the
additional certification must state that
the poultry meat or other poultry
products have been derived from
poultry that meet all requirements of
§94.25 and that have been slaughtered
in a region designated in § 94.6 as free
of END at a federally inspected
slaughter plant that is under the direct
supervision of a full-time salaried
veterinarian of the Government of
Mexico and that is approved to export
poultry meat and other poultry products
to the United States in accordance with
the FSIS regulations in 9 CFR 381.196.
This provision will help ensure that the
poultry meat or other poultry products
will only be derived from poultry that
are free of END and that slaughtering
will take place in establishments and
under conditions that meet the
standards of the FSIS.

Paragraph (c)(2) specifies that the
additional certification must state that
the poultry meat or other poultry
products have not been in contact with
poultry meat or other poultry products
from any region where END is
considered to exist. This provision will
help to ensure that products originating
in the three Mexican States will not be
commingled in the region of origin with
products from END-affected regions.

Paragraph (c)(3) specifies that the
additional certification must state that
the poultry meat or other poultry
products have not transited through a
region where END exists unless moved
directly in a sealed means of
conveyance with the seal intact upon
arrival at the point of destination. This
provision will help to ensure that
poultry meat and other poultry products
from Campeche, Quintana Roo, and
Yucatan will not be subject to
contamination through commingling
with END-affected products while
transiting through END-affected regions
prior to export to the United States.

Finally, paragraph (c)(4) contains
requirements for the additional
certification that must accompany
processed poultry meat or other poultry
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products imported from Campeche,
Quintana Roo, and Yucatan. The
certification must state that the products
were processed in a region designated in
§94.6 as free of END in a federally
inspected processing plant that is under
the direct supervision of a full-time
salaried veterinarian of the Government
of Mexico. This provision will help to
ensure that the products will not be
commingled with products from an
END-affected region during processing
and that the processing will be done
under adequate supervision in
establishments that are eligible to export
poultry products to the United States.

We believe that the safeguards in new
§94.25 will allow for the safe
importation of live poultry, poultry
meat, and other poultry products from
the Mexican States of Campeche,
Quintana Roo, and Yucatan.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule with the changes discussed in this
document.

Effective Date

This is a substantive rule that relieves
restrictions and, pursuant to the
provisions of 5 U.S.C. 553, may be made

effective less than 30 days after
publication in the Federal Register.
This rule adds the Mexican States of
Campeche, Quintana Roo, and Yucatan
to the list of regions considered free of
exotic Newcastle disease. We have
determined that approximately 2 weeks
are needed to ensure that APHIS
personnel at ports of entry receive
official notice of this change in the
regulations. Therefore, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this rule should be
effective 15 days after publication in the
Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

This rule amends the regulations by
adding the Mexican States of Campeche,
Quintana Roo, and Yucatan to the list of
regions considered free of END and
removing END-related restrictions on
the transiting of poultry carcasses, parts,
or products from these States through

the United States that would no longer
apply. The rule also adds a certification
requirement to prevent commingling of
products from Campeche, Quintana
Roo, and Yucatan with products from
END-affected regions prior to export to
the United States.

A number of factors may influence
how much of the poultry produced in
the Yucatan Peninsula will be exported
to the United States as a result of this
rulemaking. These factors include
domestic and international supply of,
and demand for, poultry and poultry
substitutes, U.S. grain prices, exchange
rates, freight rates, the structure
(number of large integrated operations
versus the number of traditional and
semi-traditional operations) of the
poultry industry in the Yucatan
Peninsula, and the ability of Yucatan
Peninsula producers/packers
consistently to ship cuts that meet U.S.
market specifications.

As shown in table 1, Yucatan
Peninsula poultry production peaked at
roughly 100,000 metric tons (MTs) in
1997 and consistently accounted for
about 8 percent of Mexico’s total poultry
production from 1992 until 1999, the
last year for which data were available.

TABLE 1.—YUCATAN POULTRY PRODUCTION BY STATE 1992-1999 (MTS)

Year 1992 1993 1994 1995 1996 1997 1998 1999
CampecChe ......cccooeiiiiiii 4,152 5,821 6,322 6,438 6,679 7,440 6,604 6,784
Quintana RooO ... 5,124 5,940 5,810 7,043 5,490 5,865 4,685 5,374
YUCALAN ..ot 63,027 74,311 77,841 83,311 86,485 89,698 79,900 81,470
TOtAl oo 72,303 86,072 89,884 96,792 98,654 103,003 91,189 93,628
Percentage of Mexico’s production ................. 8.05 8.28 7.98 7.54 T80 | e | e | e

Source: Centro de Estadistica Agropecuaria/SAGARPA.

Our analysis of poultry production in
the Yucatan Peninsula suggests 100,000
MTs as the upper limit for poultry and
poultry products that could be made
available for export to the United States
at this time. The Yucatan Peninsula is
a grain and oilseed deficit area. Most of
the grains and oilseeds used in poultry
production (the single largest and most
expensive input in poultry production)
are imported from the United States.
This dependence on imported grains
and oilseeds will tend to limit the
growth of the Yucatan Peninsula’s
poultry production and, consequently,
the amount of poultry and poultry
products available for export to the
United States.

1“Qutlook for Mexican Poultry Industry and
U.S.-Mexican Poultry Trade,” Milton Madison and

It is far more likely that the actual
amount of poultry and poultry products
that will be exported to the United
States from the Yucatan Peninsula
States in the near term as a result of this
rulemaking will be significantly less
than 100,000 MTs. A general analysis of
Mexican poultry production systems
suggests that a maximum of 60 to 70
percent of Yucatan Peninsula poultry
production might meet U.S. import
standards.? According to Foreign
Agricultural Service attaché reports and
Economic Research Service (ERS)
analysts, most Yucatan Peninsula
production will probably be consumed
locally or diverted to the local tourist
industry. Because of shipping costs, it is

David Harvey. USDA/ERS Livestock, Dairy, and
Poultry Report, July 17, 1998, LDP-52.

likely that Mexican producers will only
find it profitable to ship breast cuts to
the United States. Table 2 shows high
and low estimates for possible exports
of poultry and poultry products from
the Yucatan Peninsula to the United
States. As shown in the table, between
18,000 and 52,500 MTs of Yucatan
Peninsula poultry may be available for
export to the United States, depending
on domestic consumption, a factor that
is very difficult to gauge or predict.
Based on these figures, the amount of
breast meat cuts available for export to
the United States ranges from roughly
5,786 to 16,875 MTs.2

2 A 42-ounce processed broiler carcass is
comprised of 12.5 to 14 ounces of breast meat, or
roughly 32 percent breast meat.
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TABLE 2.—ESTIMATED YUCANTAN PENINSULA POULTRY AND POULTRY PRODUCTS AVAILABLE FOR EXPORT TO THE

UNITED STATES (IN MTS)

Potential Exports eslglr?lgte eslt_i?nv;te
I | SRS PR PSPPI 100,000 100,000
Acceptable for U.S. iMPOIt ......oooiiiiiie et 70,000 60,000
Acceptable for U.S. import and available for export (not consumed domestically) ... 52,500 18,000
Estimated breast meat available for @Xport t0 U.S. ...t 16,875 5,786

Source: Centro de Estadistica Agropecuaria/SAGARPA statistics provided by Leland Southard of USDA/ERS.

These amounts make up a minuscule
share of the U.S. market. The United
States is the world’s largest producer
and exporter of poultry meat. In 1999,
U.S. poultry meat production totaled
35.3 billion pounds (159,090,909 MTs),
of which 83 percent was broiler meat,
15 percent was turkey meat, and 2
percent was other chicken meat. The
total farm value of U.S. poultry
production in 1999 was $22.4 billion.
Broiler production accounted for the
majority of the value at $15.1 billion,

followed by eggs at $4.3 billion, turkey
at $2.8 billion, and other chicken at $68
million. The high estimate of 52,500
MTs of Yucatan Peninsula poultry and
poultry parts available for export to the
United States translates to 0.033 percent
of U.S. poultry production based on the
1999 figures. The low estimate of 18,000
MTs available for export equals 0.0113
percent of 1999 U.S. production. The
percentages for estimated breast meat
exports, of course, are even smaller.

The Regulatory Flexibility Act
requires that agencies specifically
consider the economic impact of their
rules on small entities. Among the small
entities potentially affected by this rule
change are U.S. producers of poultry
and poultry products, U.S. freight
forwarders, and U.S. trucking and
shipping firms. All of these categories
are comprised primarily of small
entities. Table 3 provides a breakdown.

TABLE 3.—NUMBER AND TYPE OF SMALL BUSINESSES POTENTIALLY AFFECTED BY PROPOSED RULE

Total
Type of business U.S. eSnrtTi]t%e”s
entities
Local and long distance U.S. trucking firms (refrigerated) ..........ccveoiuiieiiiiie et e e s e e e s e e esb e e e snnaeeesnneees 13,815 | 13,529
RS (=T 1o | 01 (o] (V= T (=] £ TP U PP U PP TOTPRTRRTIN 5771 5,674
Deep sea freight transport ... 431 273
[2Lo 10111V =Lt 1T TP PPTROTPPTOPT 63,246 | 53,530

The U.S. poultry industry is
dominated by contract growing
arrangements. A small number of very
large, vertically integrated poultry
companies own most poultry in the
United States. The poultry are raised to
a marketable size by farmers under
contract arrangements. The vertically
integrated companies do not qualify as
small entities under the Small Business
Administration’s standard for small
poultry enterprises—no more than
$750,000 in annual revenues. Most
contract poultry growers do qualify as
small entities, however.? The 1997
Census of Agriculture (the most recent
data on the composition of poultry
industry by size) reported a total of
63,246 farms in the United States that
raised poultry or poultry products,
producing poultry and poultry products
valued at over $22 billion. According to
Census of Agriculture data,
approximately 53,530 or 85 percent of

3 http://www.sba.gov, NAICS Code 112320,
poultry production.

the farms raising poultry were “small”
farms in 1997.4

In theory, imported Yucatan poultry
will increase the available supply of
poultry in the United States, increase
competition, and reduce prices. Such a
development, while benefitting U.S.
consumers, will negatively affect net
revenues of U.S. producers. Due to the
relatively small tonnage of poultry and
poultry products expected to be
exported from the Yucatan Peninsula to
the United States, however, this rule is
unlikely to have a measurable effect on
U.S. poultry and poultry product
supplies, poultry prices, or poultry
producer revenues.

The other affected small entities—
U.S. freight forwarding, trucking, or
transport firms that have the capacity to
transport Mexican poultry from U.S.
land border ports or U.S. maritime
ports—may benefit from increased
economic activity as a result of this
rulemaking. As is the case with poultry
producers, however, these effects are
likely to be very small due to the limited

41997 Census of Agriculture—United States data,
table 50, summary by market value of agricultural
products sold.

amount of poultry and poultry products
expected to be exported to the United
States from the Yucatan Peninsula
States.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This final rule contains an
information collection requirement that
was not included in the proposed rule.
Specifically, this final rule adds an
additional 50 burden hours for a
certification that will have to be
completed by Federal animal health
authorities in Mexico to ensure that,
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prior to export to the United States,
poultry and poultry products from
Campeche, Quintana Roo, and Yucatan
are not commingled with poultry and
poultry products from END-affected
regions. In accordance with section
3507(j) of the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501 et seq.), we
submitted this information collection
requirement for approval to the Office of
Management and Budget (OMB). OMB
has approved the information collection
for a period of 6 months under control
number 0579-0228. We plan, in the
near future, to request continuation of
that approval for 3 years.

Government Paperwork Elimination
Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information
pertinent to GPEA compliance related to
this rule, please contact Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 734-7477.

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

= Accordingly, we are amending 9 CFR
part 94 as follows:

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), EXOTIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
CLASSICAL SWINE FEVER, AND
BOVINE SPONGIFORM
ENCEPHALOPATHY: PROHIBITED
AND RESTRICTED IMPORTATIONS

» 1. The authority citation for part 94
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
8301-8317; 21 U.S.C. 136 and 136a; 31
U.S.C. 9701; 42 U.S.C. 4331 and 4332; 7 CFR
2.22, 2.80, and 371.4.

§94.6 [Amended]

= 2.In §94.6, paragraph (a)(2) is
amended by adding the words ‘“Mexico
(States of Campeche, Quintana Roo, and
Yucatan),” after the word
“Luxembourg,”.

m 3. Anew §94.25 is added to read as
follows:

§94.25 Restrictions on importation of live
poultry, poultry meat, and other poultry
products from specified regions.

The Mexican States of Campeche,
Quintana Roo, and Yucatan, which are
declared in § 94.6(a)(2) to be free of
exotic Newcastle disease (END),
supplement their meat supply by the
importation of fresh (chilled or frozen)
poultry meat from regions designated in
§94.6(a) as regions where END is
considered to exist, have a common
land border with regions where END is
considered to exist, or import live
poultry from regions where END is
considered to exist under conditions
less restrictive than would be acceptable
for importation into the United States.
Thus, even though the Department has
declared such regions to be free of END,
live poultry originating in such free
regions may be commingled with live
poultry originating in an END-affected
region and the meat and other animal
products produced in such free regions
may be commingled with the fresh
(chilled or frozen) meat of animals from
an END-affected region, resulting in an
undue risk of introducing END into the
United States. Therefore, live poultry,
poultry meat and other poultry
products, and ship stores, airplane
meals, and baggage containing such
meat or animal products originating in
the free regions listed in this section
may not be imported into the United
States unless the following
requirements, in addition to all other
applicable requirements of part 93 of
this chapter and of chapter III of this
title, are met:

(a) Additional certification. Live
poultry, poultry meat, and other poultry
products from any region designated in
this section must be accompanied by an
additional certification by a full-time
salaried veterinary officer of the
Government of Mexico. Upon arrival of
the live poultry, poultry meat, or other
poultry product in the United States, the
certification must be presented to an
authorized inspector at the port of
arrival.

(b) Live poultry. The certification
accompanying live poultry must
identify the exporting region of the
poultry as a region designated in § 94.6
as free of END at the time the poultry
were in the region and must state that:

(1) The poultry have not been in
contact with poultry or poultry products
from any region where END is
considered to exist;

(2) The poultry have not lived in a
region where END is considered to exist;
and

(3) The poultry have not transited
through a region where END is
considered to exist unless moved

directly through the region in a sealed
means of conveyance with the seal
intact upon arrival at the point of
destination.

(c) Poultry meat or other poultry
products. The certification
accompanying poultry meat or other
poultry products must state that:

(1) The poultry meat or other poultry
products are derived from poultry that
meet all requirements of this section
and that have been slaughtered in a
region designated in § 94.6 as free of
END at a federally inspected slaughter
plant that is under the direct
supervision of a full-time salaried
veterinarian of the Government of
Mexico and that is approved to export
poultry meat and other poultry products
to the United States in accordance with
§381.196 of this title;

(2) The poultry meat or other poultry
products have not been in contact with
poultry meat or other poultry products
from any region where END is
considered to exist;

(3) The poultry meat or other poultry
products have not transited through a
region where END is considered to exist
unless moved directly through the
region in a sealed means of conveyance
with the seal intact upon arrival at the
point of destination; and

(4) If processed, the poultry meat or
other poultry products were processed
in a region designated in § 94.6 as free
of END in a federally inspected
processing plant that is under the direct
supervision of a full-time salaried
veterinarian of the Government of
Mexico.

(Approved by the Office of Management and
Budget under control number 0579-0228)

Done in Washington, DC, this 21st day of
January, 2004.

Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04-1735 Filed 1-23-04; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 1271

[Docket No. 97N-484R]

Human Cells, Tissues, and Cellular and
Tissue-Based Products; Establishment
Registration and Listing

AGENCY: Food and Drug Administration,
HHS.
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ACTION: Interim final rule; opportunity
for public comment.

SUMMARY: The Food and Drug
Administration (FDA) is issuing an
interim final rule to except human dura
mater and human heart valve allografts,
currently subject to application or
notification requirements under the
Federal Food, Drug, and Cosmetic Act
(the act), from the scope of the
definition of “human cells, tissues, or
cellular or tissue-based products (HCT/
P’s)” subject to the registration and
listing requirements contained in 21
CFR part 1271. That definition became
effective on January 21, 2004. FDA is
taking this action to assure that these
products, which are currently subject to
the act and therefore regulated under
the current good manufacturing practice
regulations set out in the quality system
regulations in 21 CFR part 820 are not
released from the scope of those
regulations before a more
comprehensive regulatory framework
applicable to HCT/P’s, including donor
suitability requirements, good tissue
practice regulations, and appropriate
enforcement provisions, is fully in
place. When that comprehensive
framework is in place, FDA intends that
human dura mater and human heart
valves will be subject to it. FDA intends
to revoke this interim final rule at that
time.

DATES: The interim final rule is effective
January 23, 2004. The compliance date
is March 29, 2004. Submit written or
electronic comments on the interim
final rule by April 26, 2004.

ADDRESSES: Submit written comments
to the Division of Dockets Management
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852. Submit
electronic comments to http://
www.fda.gov/dockets/ecomments.

FOR FURTHER INFORMATION CONTACT.:
Paula S. McKeever, Center for Biologics
Evaluation and Research (HFM-17),
Food and Drug Administration, 1401
Rockville Pike, Rockville, MD 20852—
1448, 301-827-6210

SUPPLEMENTARY INFORMATION:

I. Background

In an earlier related rulemaking
entitled “Human Cells, Tissues, and
Cellular and Tissue-Based Products;
Establishment Registration and Listing”
(66 FR 5447, January 19, 2001), the
agency defined an HCT/P as “articles
containing or consisting of human cells
or tissues that are intended for
implantation, transplantation, infusion,
or transfer into a human recipient.”
Examples of HCT/P’s included, but were

not limited to, ligaments, skin, bone,
dura mater, heart valves, corneas,
peripheral and cord blood
hematopoietic stem cells, manipulated
autologous chondrocytes, oocytes, and
spermatozoa (66 FR at 5447 at 5467).

That rule further provided that HCT/
P’s meeting the criteria established in
part 1271 (21 CFR part 1271) in
§1271.10 would be regulated solely
under section 361 of the Public Health
Service Act (the PHS Act) (42 U.S.C.
264). The effect of these two provisions
was that human dura mater and human
heart valve allografts meeting the
definition of HCT/P and the criteria in
§1271.10 for regulation solely under
section 361 of the PHS Act would be
removed from the scope of regulations
established under the authority of the
act. Instead they would be regulated
solely under the comprehensive HCT/P
regulations that the agency intended to
issue under the authority of section 361
of the PHS Act. The agency intended to
replace the current good manufacturing
practice requirements applicable to
human dura mater and human heart
valve allografts, which provide
protection against the risks of
communicable disease and are set out in
the Quality System Regulation under
part 820 (21 CFR part 820), with donor
suitability and good tissue practice
regulations, which would be developed
specifically to address the risks of
communicable disease transmission.

Accordingly, at the time the
registration and listing rule published,
FDA had proposed two other rules to
establish the remainder of that
comprehensive regulatory framework:

* Suitability Determination for Donors
of Human Cellular and Tissue-Based
Products (64 FR 52696, September 30,
1999), and

* Current Good Tissue Practice for
Manufacturers of Human Cellular and
Tissue-Based Products; Inspection and
Enforcement (66 FR 1508, January 8,
2001).

When finalized, these three rules will
establish a comprehensive regulatory
framework for human cellular and
tissue-based products, to be contained
in part 1271. However, because all three
regulations were not in place at the time
the registration and listing rule
published, the agency delayed, initially
for 2 years, the effective date of the
definition of HCT/P previously quoted.
The agency made the registration and
listing rule effective at first only for
products currently regulated as human
tissue intended for transplantation
under 21 CFR part 1270. The agency
explained that FDA did not intend to
begin regulating human dura mater and
human heart valve allografts that meet

the criteria for regulation solely under
section 361 of the PHS Act until the
donor-suitability and good tissue
practice (GTP) components of part 1271
become effective, or other appropriate
steps have been taken. (66 FR at 5447
at 5453). Because finalizing the
remaining two rules presented difficult
issues and the rulemaking has taken
more time than initially foreseen, FDA
delayed the effective date for an
additional year, until January 21, 2004
(68 FR 2689, January 21, 2003).

We (FDA) have now reached that
date, and although work on the
remaining two rules is nearing
completion, the rules have not yet
published. Rather than again delay the
effective date of this provision, FDA
believes that the provision should take
effect, provided that the agency issues
this interim final rule to assure that
human dura mater and human heart
valve allografts remain subject to
appropriate provisions under the act,
and including current good
manufacturing practice requirements,
until the comprehensive regulatory
framework is in place. (FDA
understands that many establishments
may have reasonably expected FDA to
delay the effective date of this provision
again, because the donor suitability and
GTP rules are not yet finalized. Once the
comprehensive framework is in place,
the agency intends to revoke this
interim final rule, so that the
comprehensive regulatory framework
would then apply to human dura mater
and human heart valve allografts, and
these products would no longer be
subject to regulation as medical devices
under the act.

II. Legal Authority

FDA is issuing this regulation under
the authority of section 361 of the PHS
Act. Under that section, FDA may make
and enforce regulations necessary to
prevent the introduction, transmission,
or spread of communicable diseases
between the States or from foreign
countries into the States. (See sec. 1,
Reorg. Plan No. 3 of 1966 at 42 U.S.C.
202 for delegation of section 361 of the
PHS Act authority from the Surgeon
General to the Secretary of the
Department of Health and Human
Services (the Secretary); See 21 CFR
5.10(a)(4) for delegation from the
Secretary to FDA.) Intrastate
transactions affecting interstate
communicable disease transmission
may also be regulated under section 361
of the PHS Act. (See Louisiana v.
Mathews, 427 F. Supp. 174, 176 (E.D.
La. 1977).) Until we put into place the
new regulatory framework’s remaining
components, which are intended to
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prevent the introduction, transmission,
and spread of communicable diseases, it
is necessary to preserve the applicability
of regulations currently applicable to
human dura mater and human heart
valve allografts.

I11. Issuance of an Interim Final Rule;
Immediate Effective Date

Under the provisions of the
Administrative Procedure Act at 5
U.S.C. 553(b)(B) and FDA’s
administrative practices and procedures
regulations at § 10.40(e)(1) (21 CFR
10.40(e)(1)), the Commissioner of Food
and Drugs (the Commissioner) finds that
use of prior notice and comment
procedures for issuing this interim final
rule is contrary to the public interest. In
addition, the Commissioner finds good
cause under 5 U.S.C. 553(d)(3) and
§ 10.40(c)(4)(ii) for making this interim
final rule effective immediately upon
filing at the Office of the Federal
Register.

FDA concludes that this interim final
rule is necessary to assure that human
dura mater and human heart valve
allografts, currently subject to good
manufacturing practice regulatory
requirements under the authority of the
act, do not lose that protection during
an interim period occurring between the
date of their incorporation into the
definition of HCT/P (January 21, 2004)
and the effective date for the tissue
donor suitability and GTP rules, to be
finalized in the near future. Human dura
mater and human heart valve allografts
present significant risks of
communicable disease transmission
when the products are not handled
properly. Absent this interim final rule,
human dura mater and human heart
valve allografts would fall within the
definition of HCT/P’s (§ 1271.3(d)(2)),
and likely would also fall within the
criteria for regulation solely under
section 361 of the PHS Act (§1271.10).
This would mean that human dura
mater and human heart valve allografts
would no longer be subject to the
quality system regulation currently
applicable to devices (part 820). If this
occurred before the donor suitability
and GTP rules became final, the public
would lose the important public health
protections afforded by the quality
system regulation. In light of the
significant public health risk that would
be presented by these products if their
manufacture were not subject to either
a good tissue practice or current good
manufacturing practice regulation, the
Commissioner finds good cause to make
these regulatory requirements final and
effective immediately.

Although this agency is publishing
this regulation as an interim final rule

without an opportunity for prior notice
and comment on a proposed rule, FDA
is providing opportunity for comment
on this interim final rule.

IV. Provisions of the Interim Final Rule

This interim final rule amends
§1271.3(d)(2) to delete the words “dura
mater and heart valves” from the
definition of “Human cells, tissues, or
cellular or tissue-based products (HCT/
P’s).” It further adds new
§1271.3(d)(2)(viii), an exception to the
definition of HCT/P’s for human dura
mater and human heart valve allografts.
A minor change was necessary to
§1271.3(d)(2)(vi) and (d)(2)(vii) due to
the addition of § 1271.3(d)(2)(viii).

V. Analysis of Impacts

FDA has examined the impacts of the
interim final rule under Executive Order
12866 and the Regulatory Flexibility Act
(Public Law 104—4), and the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1571), which are not applicable to
interim final rules. Executive Order
12866 directs agencies to assess all costs
and benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this interim final rule is
consistent with the regulatory
philosophy and principles identified in
the Executive order. In addition, the
interim final rule is not a significant
regulatory action as defined by the
Executive order. Therefore, FDA is not
required under the Executive order to
submit it to Office of Management and
Budget (OMB) for review.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of proposed and final
rules on small entities. Because this rule
actually narrows the scope of the
current regulation, this interim final
rule does not impose in any new
requirements. The agency certifies that
the interim final rule will not have a
significant economic impact on a
substantial number of small entities.
The Regulatory Flexibility Act requires
no further analysis of this interim final
rule.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement of anticipated costs and
benefits, before issuing any final rule
that was the subject of a notice of
proposed rulemaking and that may
result in the expenditure in any 1 year

by State, local, and tribal governments,
in the aggregate, or by the private sector,
of $100 million or more (adjusted
annually for inflation). The current
inflation adjusted statutory threshold is
about $110 million. FDA does not
expect this interim final rule to result in
any 1-year expenditure that would meet
or exceed this amount. FDA is not
required to prepare a written statement
under the Unfunded Mandates Reform
Act of 1995.

VI. The Paperwork Reduction Act of
1995

This interim final rule contains no
collections of information. Therefore,
clearance by OMB under Paperwork
Reduction Act of 1995 is not required.

VII. Environmental Impact

The agency has determined under 21
CFR 25.30(i) and 21 CFR 25.30(j) that
this action is of a type that does not
individually or cumulatively have a
significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

VIII. Federalism

FDA has analyzed this interim final
rule in accordance with the principles
set forth in Executive Order 13132. FDA
has determined that the interim final
rule does not contain policies that have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the interim
final rule does not contain policies that
have federalism implications as defined
in the Executive order and,
consequently, a federalism summary
impact statement is not required.

IX. Request for Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) written or electronic
comments regarding this interim final
rule. Submit a single copy of electronic
comments or two paper copies of any
mailed comments, except that
individuals may submit one paper copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.
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List of Subjects

21 CFR Part 1271

Biologics, Drugs, Human cells and
tissue-based products, Medical devices,
Reporting and recordkeeping
requirements.

» Therefore, under the Federal Food,
Drug, and Cosmetic Act, the Public
Health Service Act, and under authority
delegated to the Commissioner of Food
and Drugs, 21 CFR part 1271 is amended
as follows:

PART 1271—HUMAN CELLS, TISSUES,
AND CELLULAR AND TISSUE-BASED
PRODUCTS

= 1. The authority citation for 21 CFR
part 1271 continues to read as follows:

Authority: 42 U.S.C. 216, 243, 264, 271.
= 2. Section 1271.3 is amended by
revising the second sentence in the
introductory text of paragraph (d)(2), by
revising paragraphs (d)(2)(vi) and
(d)(2)(vii), and by adding paragraph
(d)(2)(viii) to read as follows:

§1271.3 How does FDA define important
terms in this part?
* * * * *

(d) E

(2) * * * Examples of HCT/P’s
include, but are not limited to, bone,
ligament, skin, cornea, hematopoietic
stem cells derived from peripheral and
cord blood, manipulated autologous
chondrocytes, epithelial cells on a
synthetic matrix, and semen or other
reproductive tissue.* * *
* * * * *

(vi) Cells, tissues, and organs derived
from animals other than humans;

(vii) In vitro diagnostic products as
defined in § 809.3(a) of this chapter; and

(viii) Human dura mater and human

heart valve allografts.
* * * * *

Dated: January 21, 2004.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 041733 Filed 1-23-04; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9112]
RIN 1545-BC90

Low-Income Housing Credit Allocation
Certification; Electronic Filing

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains
regulations that facilitate the electronic
filing of Form 8609, “Low-Income
Housing Credit Allocation
Certification.” The regulations affect
taxpayers who file Form 8609.
DATES: Effective Date: These regulations
are effective January 27, 2004.

Date of Applicability: For date of
applicability, see § 1.42—-1(j).
FOR FURTHER INFORMATION CONTACT: Paul
F. Handleman, (202) 622—-3040 (not a
toll-free number).
SUPPLEMENTARY INFORMATION:

Background

In 1998, Congress enacted the Internal
Revenue Service Restructuring and
Reform Act of 1998 (RRA 1998), Public
Law 105—206 (112 Stat. 685) (1998).
Section 2001(a) of RRA 1998 states that
the policy of Congress is that paperless
filing should be the preferred and most
convenient means of filing Federal tax
returns. Section 2001(a) of RRA 1998
also sets a long-range goal for the IRS to
have at least 80 percent of all Federal
tax returns filed electronically by 2007.
Section 2001(b) of RRA 1998 requires
the IRS to establish a 10-year strategic
plan to eliminate barriers to electronic
filing.

The IRS has identified § 1.42—1T(e)(1)
and (h)(2) as regulatory provisions that
impede electronic filing of Form 8609,
“Low-Income Housing Credit Allocation
Certification,” by requiring a taxpayer to
include a third-party signature from an
authorized State or local housing credit
agency (Agency) official when filing the
form. This Treasury decision eliminates
that requirement.

Explanation of Provisions

Section 42 provides for a low-income
housing credit that may be claimed as
part of the general business credit under
section 38. In general, the credit is
allowable only if the owner of a
qualified low-income building receives
a housing credit allocation from an
Agency of the jurisdiction where the
building is located.

Section 1.42—1T(d)(8)(ii) provides that
housing credit allocations are deemed
made when Part I of Form 8609 is
completed and signed by an authorized
Agency official and mailed to the owner
of the qualified low-income building.
Under §1.42—-1T(e)(1), an owner is
required to complete the Form 8609 on
which the Agency made the applicable
housing credit allocation and submit a
copy of it with the owner’s Federal
income tax return for each year in the
compliance period. Under § 1.42—
1T(h)(2), the owner is required to file a

completed Form 8609 (or copy thereof)
with the owner’s Federal income tax
return for each of the 15 taxable years
in the compliance period. Section 1.42—
1T(h)(2) also provides other rules for
completing Form 8609.

This Treasury decision facilitates the
electronic filing of Federal tax returns
by eliminating the requirements in
§1.42-1T(e)(1) and (h)(2) that an owner
file a copy of the completed Form 8609
that is signed by the authorized Agency
official with the owner’s Federal income
tax return for each of the 15 taxable
years in the compliance period.
Notwithstanding that the owner need
not file a copy of the Form 8609 signed
by the Agency official, the building
owner must continue to retain that form
for 3 years after the due date, including
extensions, of the building owner’s tax
return for the tax year that includes the
end of the 15-year compliance period.
The other rules in § 1.42—-1T(h)(2) for
completing Form 8609 are also deleted.
The requirements for completing and
filing Form 8609 are addressed in the
instructions to the form.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) and (d) of the Administrative
Procedure Act (5 U.S.C. chapter 5) does
not apply to these regulations. Because
no notice of proposed rulemaking is
required, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the
Internal Revenue Code, these
regulations were submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business.

Drafting Information

The principal author of these
regulations is Paul F. Handleman, Office
of the Associate Chief Counsel
(Passthroughs and Special Industries),
IRS. However, other personnel from the
IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

= Accordingly, 26 CFR part 1 is amended
as follows:
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PART 1—INCOME TAXES

= Paragraph 1. The authority citation for
part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.42-1 also issued under 26
U.S.C.42(n); * * *
m Par. 2. Section 1.42-1 is added to read
as follows:

§1.42-1 Limitation on low-income housing
credit allowed with respect to qualified low-
income buildings receiving housing credit
allocations from a State or local housing
credit agency.

(a) through (g) [Reserved]. For further
guidance, see § 1.42—1T(a) through (g).

(h) Filing of forms. A completed Form
8586, ‘“Low-Income Housing Credit,”
must be filed with the owner’s Federal
income tax return for each taxable year
the owner of a qualified low-income
building is claiming the low-income
housing credit under section 42(a). A
completed Form 8609, “Low-Income
Housing Credit Allocation
Certification,” must be filed with the
owner’s Federal income tax return for
each of the 15 taxable years of the
compliance period. Failure to comply
with the requirement of the preceding
sentence for any taxable year after the
first taxable year in the credit period
will be treated as a mathematical or
clerical error for purposes of section
6213(b)(1) and (g)(2).

(i) [Reserved]. For further guidance,
see §1.42—1T(i).

(j) Effective date. Section 1.42—1(h)
applies to forms filed on or after January
27, 2004. The rule that applies for forms
filed before January 27, 2004 is
contained in § 1.42—1T(h) in effect
before January 27, 2004 (see 26 CFR part
1 revised as of April 1, 2003).
= Par. 3. Section 1.42—1T is amended by:
= 1. Removing the last two sentences in
paragraph (e)(1).
= 2. Revising paragraph (h).

» The revision reads as follows:

§1.42-1T Limitation on low-income
housing credit allowed with respect to
qualified low-income buildings receiving
housing credit allocations from a State or
local housing credit agency (temporary).
* * * * *

(h) Filing of forms. For further
guidance, see § 1.42—-1(h).

* * * * *

Approved: January 19, 2004.
Mark E. Mathews,

Deputy Commissioner for Services and
Enforcement.

Pamela F. Olson,

Assistant Secretary of the Treasury.

[FR Doc. 04-1580 Filed 1-26—04; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Parts 4, 5, 13, 19, 24, 25, 28,
70, 194, and 252

[T.D. TTB-8]
RIN 1513-AA76

Exportation of Liquors; Recodification
of Regulations; Administrative
Changes Due to the Homeland
Security Act of 2002

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau (TTB), Treasury.

ACTION: Final rule; Treasury decision.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau is recodifying its
regulations pertaining to exportation of
liquors. Due to the Homeland Security
Act, we are also making administrative
changes to these regulations to reflect
the Bureau’s new name and
organizational structure. This document
does not include any substantive
regulatory changes.

DATES: This rule is effective on January
27,2004.

FOR FURTHER INFORMATION CONTACT: Lisa
M. Gesser, Regulations and Procedures
Division, Alcohol and Tobacco Tax and
Trade Bureau, P.O. Box 128, Morganza,
Maryland 20660; (301-290-1460) or e-
mail Lisa.Gesser@ttb.gov.
SUPPLEMENTARY INFORMATION:

Background

As a part of our continuing efforts to
reorganize title 27, chapter I, Code of
Federal Regulations (27 CFR), we are
removing all of part 252, Exportation of
Liquors, from subchapter M—Alcohol,
Tobacco and Other Excise Taxes, and
recodifying it as part 28 in subchapter
A—Liquor, of that chapter. We are also
changing the title of subchapter A to
“Subchapter A—Alcohol” and are
revising the title of the new part 28 to
read ‘“‘Part 28—Exportation of Alcohol.”
These changes better describe the
contents of that subchapter and part.
The table below shows from which
section of part 252 the requirements of
part 28 are derived.

In addition, because section 1111 of
the Homeland Security Act of 2002
(Public Law 107-296, 116 Stat. 2135)
divided the Bureau of Alcohol, Tobacco
and Firearms, Department of the
Treasury, into two separate agencies, the
Bureau of Alcohol, Tobacco, Firearms
and Explosives (ATF) in the Department
of Justice, and the Alcohol and Tobacco
Tax and Trade Bureau (TTB), which
remains in the Department of the

Treasury, we are making administrative
changes to part 28. This reorganization
requires us to amend each of the CFR
parts under our jurisdiction to reflect
our Bureau’s new name and
organizational structure.

DERIVATION TABLE FOR PART 28

Are derived
from section:

The requirements of
section:

Subpart A

252.1
252.2
252.3
252.4

252.11

Subpart C

252.20
252.21
252.22
252.23
252.25
252.26
252.27
252.28
252.30
252.35
252.36
252.37
252.38
252.40
252.41
252.42
252.43
252.45
252.48

252.51
252.52
252.52a
252.52b
252.53
252.54
252.55
252.56
252.57
252.58
252.59
252.60
252.61
252.62
252.63
252.64
252.65
252.66
252.67
252.70
252.71
252.72
252.73
252.74
252.80

25291
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DERIVATION TABLE FOR PART 28—

DERIVATION TABLE FOR PART 28—

DERIVATION TABLE FOR PART 28—

Continued Continued Continued
The requirements of Are derived The requirements of Are derived The requirements of Are derived
section: from section: section: from section: section: from section:
252.92  28.195D ..ooiiiiiiiiieee 252.195b 252.302
252.93 28.196 .... 252.196 252.303
252.94 28.197 .... 252.197 252.304
252.95 28.198 ... 252.198 252.310
252.96 28.199 ... 252.199 252.315
252.97 252.316
252.98 Subpart J [Reserved] 252.317
252.100 252.318
252.101 Subpart K 252.320
252.102
252103 28211 252.211 252321
950104 28212 .. 252.212
550 105 28213 ... 252.213
250 106 28214 ... 252.214 252 331
o5 107 28215 ... 252.215 252 332
252110 28216 ... 252.216 252.333
252115 2827 - ot 252.334
252.116 ) ) 252.335
252.219
252.117 252.220
252.118 252.020a Paperwork Reduction Act
The provisions of the Paperwork
252 121 Reduction Act of 1995, Public Law 104—
: 252.221 13, 44 U.S.C. chapter 35, and its
252.122 252992 1 . .
252 123 . implementing regulatlor}s, 5 CFR part
252.223 1320, do not apply to this final rule
252.124 252225 -
252.125 959 296 because there are no new or revised
252127 22221 o et e
: 252.230 :
252.130 1es
252 131 Regulatory Flexibility Act
;ggigg 252 241 Because no notic'e of propqsed
559 94, Tulemaking is required for this rule
552 043 under the Administrative Procedure Act
252244 (5 U.S.C. 553), the provisions of the
252.141 252.244a Regulatory Flexibility Act (5 U.S.C. 601
gggiig 252.245 et seq.) do not apply.
. 252.246 .
252.144 252 247 Executive Order 12866
252.145 252.250 - . -
252.146 252 951 This final rule is not a significant
252.147 250 05> Tegulatory action as defined in
252.148 252053 Executive Order 12866. Accordingly,
252.149 this final rule is not subject to the
252.150 analysis this Executive Order requires.
252261 Administrative Procedure Act
252.262
252.151 252263 Bec.ause this final rule merely makes
252.152 252264 technical amendments to improve the
252.153 252.265 organization of the regulations, no
252.154 252.266 notice of proposed rulemaking and
252.155 252.267  public comment period is required
gggigg 252.268  ypder 5 U.S.C. 553(b)(B). Similarly,
: 252.269  pocquse this final rule makes no
252.161 252.275 bstanti h di 1
252 162 250080 Substantive changes and is merely a
252.163 252.281 recodification of existing regulations,
252282 this final rule is not subject to the
252.285 effective date limitation of 5 U.S.C.
252.286 553(d).
252.171 252.290
252.190 252291 Drafting Information
252.191
252.192 252.295 . The principal author of’this document
252.193 is Lisa M. Gesser, Regulations and
252.194 Procedures Division, Alcohol and
252.195 252.301 Tobacco Tax and Trade Bureau.
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List of Subjects
27 CFR Part 4

Advertising, Customs duties and
inspection, Imports, Labeling, Packaging
and containers, Reporting and
recordkeeping requirements, Trade
practices, Wine.

27 CFR Part 5

Adpvertising, Customs duties and
inspection, Imports, Labeling, Liquors,
Packaging and containers, Reporting
and recordkeeping requirements, Trade
practices.

27 CFR Part 13

Administrative practice and
procedure, Alcohol and alcoholic
beverages, Labeling.

27 CFR Part 19

Caribbean Basin initiative, Claims,
Electronic funds transfers, Excise taxes,
Exports, Gasohol, Imports, Labeling,
Liquors, Packaging and containers,
Puerto Rico, Reporting and
recordkeeping requirements, Research,
Security measures, Surety bonds,
Vinegar, Virgin Islands, Warehouses.

27 CFR Part 24

Administrative practice and
procedure, Claims, Electronic funds
transfers, Excise taxes, Exports, Food
additives, Fruit juices, Labeling,
Liquors, Packaging and containers,
Reporting and recordkeeping
requirements, Research, Scientific
equipment, Spices and flavorings,
Surety bonds, Vinegar, Warehouses,
Wine.

27 CFR Part 25

Beer, Claims, Electronic funds
transfers, Excise taxes, Exports,
Labeling, Packaging and containers,
Reporting and recordkeeping
requirements, Research, Surety bonds.

27 CFR Part 28

Aircraft, Alcohol and alcoholic
beverages, Armed forces, Beer, Claims,
Excise taxes, Exports, Foreign trade
zones, Labeling, Liquors, Packaging and

containers, Reporting and recordkeeping
requirements, Surety bonds, Vessels,
Warehouses, Wine.

27 CFR Part 70

Administrative practice and
procedure, Claims, Excise taxes,
Freedom of information, Law
enforcement, Penalties, Reporting and
recordkeeping requirements, Surety
bonds.

27 CFR Part 194

Alcohol and alcoholic beverages,
Claims, Excise taxes, Exports, Packaging
and containers, Reporting and
recordkeeping requirements.

27 CFR Part 252

Aircraft, Alcohol and alcoholic
beverages, Armed forces, Beer, Claims,
Excise taxes, Exports, Foreign trade
zones, Labeling, Liquors, Packaging and
containers, Reporting and recordkeeping
requirements, Surety bonds, Vessels,
Warehouses, Wine.

Authority and Issuance

» For the reasons discussed in the
preamble, we amend title 27, chapter I,
Code of Federal Regulations as follows:
SUBCHAPTER A—ALCOHOL

= 1. Revise the heading of subchapter A
to read as set forth above.

PART 4—LABELING AND
ADVERTISING OF WINE

m 2. The authority citation for 27 CFR
part 4 continues to read as follows:

Authority: 27 U.S.C. 205, unless otherwise
noted.

84.5 [Amended]

= 3. Amend § 4.5 by removing the
reference to ““27 CFR Part 252—
Exportation of Liquors” and adding, in
part number order, a reference to “27
CFR Part 28—Exportation of Alcohol.”

PART 5—LABELING AND
ADVERTISING OF DISTILLED SPIRITS

m 4. The authority citation for 27 CFR
part 5 continues to read as follows:

Authority: 26 U.S.C. 5301, 7805; 27 U.S.C.
205.

§5.2 [Amended]

= 5. Amend § 5.2 by removing the
reference to ““27 CFR Part 252—
Exportation of Liquors” and adding, in
part number order, a reference to “27
CFR Part 28—Exportation of Alcohol.”

PART 13—LABELING PROCEEDINGS

» 6. The authority citation for 27 CFR
part 13 continues to read as follows:

Authority: 27 U.S.C. 205(e), 26 U.S.C. 5301
and 7805.

§13.3 [Amended]

= 7. Amend § 13.3 by removing the
reference to “27 CFR Part 252—
Exportation of Liquors” and adding, in
part number order, a reference to “27
CFR Part 28—Exportation of Alcohol.”

PART 19—DISTILLED SPIRITS
PLANTS

= 8. The authority citation for 27 CFR
part 19 continues to read as follows:

Authority: 19 U.S.C. 81c, 1311; 26 U.S.C.
5001, 5002, 5004-5006, 5008, 5010, 5041,
5061, 5062, 5066, 5081, 5101, 5111-5113,
5142, 5143, 5146, 5171-5173, 5175, 5176,
5178-5181, 5201-5204, 5206, 5207, 5211—
5215, 5221-5223, 5231, 5232, 5235, 5236,
5241-5243, 5271, 5273, 5301, 5311-5313,
5362, 5370, 5373, 5501-5505, 5551-5555,
5559, 5561, 5562, 5601, 5612, 5682, 6001,
6065, 6109, 6302, 6311, 6676, 6806, 7011,
7510, 7805; 31 U.S.C. 9301, 9303, 9304, 9306.

§19.3 [Amended]

= 9. Amend § 19.3 by removing the
reference to “27 CFR Part 252—
Exportation of Liquors” and adding, in
part number order, a reference to ““27
CFR Part 28—Exportation of Alcohol.”

§§19.46, 19.396, 19.397, 19.531, 19.540,
19.605, 19.606, 19.607, 19.608, 19.685,
19.686, 19.687, and 19.769 [Amended]

= 10. Amend the above referenced
sections as follows:

Amend:

By removing the reference to:

And replacing it with:

§19.531(h)
§19.540(a)
§19.605(a)(1) ...
§19.606(c)

§19.607()(6) crrvvvvrererrreerreeerereeeesseseeereesesseeeen

§19.608(a)(7) ...
§19.685(a)
§19.685(a)

27 CFR part 252
27 CFR part 252
27 CFR part 252
27 CFR 252.195b ....
27 CFR 252.92

27 CFR part 252
Part 252
27 CFR part 252 ..
27 CFR part 252
27 CFR part 252
27 CFR part 252
27 CFR part 252
27 CFR part 20, 22, or 252

27 CFR part 28.
27 CFR part 28.
27 CFR part 28.
27 CFR 28.195b.
27 CFR 28.92.
27 CFR part 28.
Part 28.

27 CFR part 28.
27 CFR part 28.
27 CFR part 28.
27 CFR part 28.
27 CFR part 28.
27 CFR part 20, 22, or 28.
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Amend:

By removing the reference to:

And replacing it with:

§19.686(a) (tWO tiMES) ..ccevvervireieierieeieiieeeee
819.687 .ot

§19.769 (introductory text) ........ccoceevveerieenieennns

27 CFR part 252 .....ooveeiiiiiiieieeeeiis
27 CFR 252.197 through 252.199 .........

Part 252 ..o

27 CFR part 28.

27 CFR 28.197 through
28.199.

Part 28.

PART 24—WINE

m 11. The authority citation for 27 CFR
part 24 continues to read as follows:

Authority: 5 U.S.C. 552(a); 26 U.S.C. 5001,
5008, 5041, 5042, 5044, 5061, 5062, 5081,
5111-5113, 5121, 5122, 5142, 5143, 5173,
5206, 5214, 5215, 5351, 5353, 5354, 5356,
5357, 5361, 5362, 5364—-5373, 5381-5388,

5391, 5392, 5511, 5551, 5552, 5661, 5662,
5684, 6065, 6091, 6109, 6301, 6302, 6311,
6651, 6676, 7011, 7302, 7342, 7502, 7503,
7606, 7805, 7851; 31 U.S.C. 9301, 9303, 9304,
9306.

§24.4 [Amended]

= 12. Amend § 24.4 by removing the
reference to “27 CFR Part 252—

Exportation of Liquors” and adding, in
part number order, a reference to 27

CFR Part 28—Exportation of Alcohol.”
8824.67 and 24.292 [Amended]

= 13. Amend the above referenced
sections as follows:

Amend: By removing the reference to: And replacing it with:
§24.67(a) 27 CFR PArt 252 ..oooiiiieiecieeieseee e 27 CFR part 28.
§24.292(a) Part 252 ... Part 28.

§24.292(b) Part 252 ..o e Part 28.

PART 25—BEER

m 14. The authority citation for 27 CFR
part 25 continues to read as follows:

Authority: 19 U.S.C. 81c; 26 U.S.C. 5002,
5051-5054, 5056, 5061, 5091, 5111, 5113,
5142, 5143, 5146, 5222, 5401-5403, 5411—
5417, 5551, 5552, 5555, 5556, 5671, 5673,

5684, 6011, 6061, 6065, 6091, 6109, 6151,
6301, 6302, 6311, 6313, 6402, 6651, 6656,
6676, 6806, 7011, 7342, 7606, 7805; 31 U.S.C.
9301, 9303-9308.

§25.4

= 15. Amend § 25.4 by removing the
reference to “27 CFR Part 252—

[Amended]

Exportation of Liquors” and adding, in
part number order, a reference to ““27
CFR Part 28—Exportation of Alcohol.”

§825.145, 25.203, and 25.261 [Amended]

» 16. Amend the above referenced
sections as follows:

Amend:

By removing the reference to:

And replacing it with:

§ 25.145(b)(4)
§25.203 .........
§ 25.261(a)(4)

Part 252
Part 252 ....
Part 252

Part 28.
Part 28.
Part 28.

PART 70—PROCEDURE AND
ADMINISTRATION

» 17. The authority citation for 27 CFR
part 70 continues to read as follows:
Authority: 5 U.S.C. 301 and 552; 26 U.S.C.

4181, 4182, 5146, 5203, 5207, 5275, 5367,
5415, 5504, 5555, 5684(a), 5741, 5761(b),

5802, 6020, 6021, 6064, 6102, 6155, 6159,
6201, 6203, 6204, 6301, 6303, 6311, 6313,
6314, 6321, 6323, 6325, 6326, 6331-6343,
6401-6404, 6407, 6416, 6423, 6501-6503,
6511, 6513, 6514, 6532, 6601, 6602, 6611,
6621, 6622, 6651, 6653, 6656—-6658, 6665,
6671, 6672, 6701, 6723, 6801, 6862, 6863,
6901, 7011, 7101, 7102, 7121, 7122, 7207,

7209, 7214, 7304, 7401, 7403, 7406, 7423,
7424,7425, 7426, 7429, 7430, 7432, 7502,
7503, 7505, 7506, 7513, 7601-7606, 7608—
7610, 7622, 7623, 7653, 7805.
§§70.411, 70.414, and 70.462 [Amended]

» 18. Amend the above referenced
sections as follows:

Amend: By removing the reference to: And replacing it with:
§70.411(C)(28) evvevererremeriereneaienerieieaieie et Part 252 ..o Part 28.

8 T70.4LA(F)(2) worveveereeieeie et Part 252 ..o Part 28.
§70.414(f)(2) .. Parts 19 and 252 ... Parts 19 and 28.
870,462 ..o 27 CFR Part 252 .....cccooceiiiiiinieseenieeeee e 27 CFR part 28.

PART 194—LIQUOR DEALERS

= 19. The authority citation for 27 CFR
part 194 continues to read as follows:

Authority: 26 U.S.C. 5001, 5002, 5111—
5114, 5116, 5117, 5121-5124, 5142, 5143,
5145, 5146, 5206, 5207, 5301, 5352, 5555,
5613, 5681, 5691, 6001, 6011, 6061, 6065,
6071, 6091, 6109, 6151, 6311, 6314, 6402,
6511, 6601, 6621, 6651, 6657, 7011, 7805.

§194.281 [Amended]

m 20. Amend § 194.281 as follows:

= a. Remove the reference to “§252.171”
and add, in its place, a reference to
“§28.171”.

= b. Remove the reference to “Parts 19
and 252" and add, in its place, a
reference to ‘“Parts 19 and 28”.

PART 252—[REDESIGNATED AS PART
28]

m 21. Transfer 27 CFR part 252 from
chapter 1, subchapter M, to chapter 1,
subchapter A and redesignate as 27 CFR
part 28.
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PART 28—EXPORTATION OF
LIQUORS

» 22. The authority citation for the newly
redesignated 27 CFR part 28 continues to
read as follows:

Authority: 5 U.S.C. 552(a); 19 U.S.C. 81c,

1202; 26 U.S.C. 5001, 5007, 5008, 5041, 5051,
5054, 5061, 5111, 5112, 5114, 5121, 5122,

5124, 5201, 5205, 5207, 5232, 5273, 5301,
5313, 5555, 6302, 7805; 27 U.S.C. 203, 205;
44 U.S.C. 3504(h).

PART 28—EXPORTATION OF
ALCOHOL

» 23. Revise the heading of the newly
redesignated part 28 to read as set forth
above.

§828.2 and 28.4 [Amended]

= 24. Amend the above referenced
sections as follows:

Amend: By removing the reference to: And adding in its place:
§28.2(8) eveereereerinriere e ATF e TTB.
§28.2(D) .ooviiiieiiie ATF Web site (http://www.ATF.treas.gov/) ...... TTB Web site (http://www.tth.gov).

§28.4 (section heading) ...
§284
§28.4 (two times) ...
§28.4 (two times) ...
§28.4 (two times) ...
§284

Director
Director
Part 252
ATF officers
ATF Order 1130.27 ...
Director's

Administrator.
Administrator.

Part 28.

TTB officers.

TTB Order 1135.28.
Administrator’s.

8284 e ATF delegation ........ccccoeveeiiiiiiieniesieenee e TTB delegation.

8284 i ATF Distribution Center, P.O. Box 5950, | Distribution Center, P.O. Box 5950, Spring-
Springfield, Virginia 22150-5950. field, Virginia 22150-5950.

8284 e ATF Web site (http://www.ATF.treas.gov/) ...... TTB Web site (http://www.tth.gov/).

§28.11 [Amended] Tax and Trade Bureau (TTB) authorized definition of “Administrator” to read as

m 25. Amend § 28.11 as follows:

= a. Remove the definition of
“Appropriate ATF officer” and add, in
its place, the definition of “Appropriate
TTB officer” to read as follows:
“Appropriate TTB officer. An officer or
employee of the Alcohol and Tobacco

to perform any functions relating to the
administration or enforcement of this
part by TTB Order 1135.28, Delegation of
the Administrator’s Authorities in 27
CFR part 28, Exportation of Alcohol.”

» b. Remove the definition of ‘“Director”
and add, in alphabetical order, the

AMENDMENT TABLE FOR PART 28

follows: “Administrator. The
Administrator, Alcohol and Tobacco Tax
and Trade Bureau, Department of the
Treasury, Washington, DC.”

= c. Remove the definition of “District
Director.”

= 26. Amend part 28 as follows:

Amend:

By removing the reference to:

And adding in its place:

§28.20(a)(1) (two times)
§28.20(a)(2) (introductory text heading) .
§28.20(a)(2) (introductory text)
§28.20(a)(3)
§28.20(a)(4)
§28.20(b)(1)
§28.20(b)(2) (introductory text heading) .
§28.20(b)(2) (introductory text)
§28.20(b)(3)
§28.20(c) (two times)

§28.22 (five times) .
§28.22 (Note:)
§28.23
§28.25
§28.26(a)(1) .
§28.26(b)
§28.27
§28.27 ...
§28.28 ...
§28.28
§28.30(a) ..
§28.35
§28.36 (introductory text)
§28.36(c) (two times)
§28.36 (concluding text) (two times) ...
§28.37 (section heading)
§28.37 (three times)
§28.38 (two times)
§28.40(a)
§28.40(b)
§28.40(c)

§252.122(a) ...
§252.28
§252.26(a) or (b) and §252.27 ....
§§252.26(a)(2) and 252.27
ATF

ATF
§252.250 ..
§252.251
§252.252

TTB.
TTB.
TTB.
TTB.
TTB.
TTB.

TTB.

§28.63 or §28.64.
§28.27.

§28.28.

§28.122(a).

§28.28.

§28.26(a) or (b) and §28.27.
§§ 28.26(a)(2) and 28.27.
TTB.

TTB.

TTB.

TTB.

TTB.

TTB.

TTB.

TTB.

§28.250.

§28.251.

§28.252.
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Amend: By removing the reference to: And adding in its place:

§28.43(a)(2)
§28.43(a)(3)
§28.43(a)(3)
§28.43(a)(3)
§28.43(a)(4)
§28.43(a)(6)
§28.43(b)(1)
§28.43(b)(2)
§28.43(b)(3)
§28.45 ...
§28.52a ..
§28.55

§28.56 (introductory text) ....

§28.57 (section heading) ..

28.57
§28.57 (two times) .

§28.61 .
§28.61

§28.70 (two times) .
§28.71
§28.71
§28.71 (two times) .
§28.71
§28.72 (three times) ..
§28.72

§ 28 74 (three times) ..
§28.91(a)(2)
§28.91(a)(5)
§28.92 (section heading) .
§28.92(a) (three times) ....
§28.92(b)
§28.95
§28.96 (two times)
§28.98 (four times) ....
§28.103(b)
§28.104 (two times) ...
§28.105
§28.107 (two times)
§28.115 (introductory text)
§28.116 (introductory text)

ATF

§252.23

ATF

Director ..
ATF
Director
§252.91 ...
§252.121 ..
§252.151 ..
ATF
§252.121 ..
§252.141
§252.91(a)(1), (2), (3), (5), or §252.121(a),
(b), (c), or (d).
ATF
§252.51
§252.91(a)(1), (2), (3), (5), or §252.121(a),
(b) (c), or (d).

ATF
§252.51 ....

§252.72

§252.73(b) ...
§252.70
§252.72 ....
§252.53 ...
ATF
§252.21 ...
§252.26 ...
ATF

ATF
§252.116 ..
§252.115

§28.250.
§28.253.
§28.268.
§28.250.
§28.275.
§28.250.
§28.251.
§28.252.
§28.253.
TTB.
§28.23.
§828.264 or 28.282.
TTB.
TTB.
TTB.
TTB.
TTB.
Administrator.
TTB.
Administrator.
§28.91.
§28.121.
§28.151.
TTB.
§28.121.
§28.141.
28.91(a)(1), (2), (3), (5), or §28.121(a), (b),
(c), or (d).
TTB.
§28.51.
§28.91(a)(1), (2), (3), (5), or §28.121(a), (b),
(c), or (d).
TTB.

§28.51.
TTB.

TTB.
§28.54.
§28.25.
§28.51.
§28.25.
§28.51.
§§28.171 and 28.211.
TTB.
§28.51.
§28.171(d).

88 28 171 and 28.211.
§28.72.
TTB.

§28.73(b).
§28.70.
§28.72.
§28.53.
TTB.
§28.21.
§28.26.
TTB.
TTB.
TTB.
TTB.
TTB.
TTB.
TTB.
TTB.
TTB.
TTB.
§252.116.
§28.115.
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AMENDMENT TABLE FOR PART 28—Continued

Amend:

By removing the reference to:

And adding in its place:

§28.116 (introductory text)

§28.116 (introductory text) ...

§28.116(e)
§28.117
§28.117 (four times) ...
§28.117
§28.121(b)
§28.121(d)
§28.122 (section heading)
§28.122(a) (three times) ...
§28.122(b)
§28.122(c) (four times) ..
§28.122(d) (four times) ..
§28.123(b)
§28.125 (two times) ....

§28.131 (introductory text) ...
§28.131 (introductory text) ...

§28.131(c)

§28.131 (concluding text) ..

§28.132
§28.132 (seven times) ...
§28.132
§28.133 (two times)
§28.141(a)(2)
§28.141(c)
§28.146
§28.146 ....
§28.147 ...
§28.147
§28.151 (concluding text) .

§28.152 (section heading) ....

§28.152
§28.152 ...
§28.153

§28.160 (introductory text)

§28.161 (introductory text) ...
§28.161 (introductory text) ...

§28.161 (introductory text)
§28.161(c)
§28.162
§28.162 (four times) ...
§28.162
§28.171(b)
§28.171(d)
§28.171 (concluding text) .
§28.190 (section heading)
§28.190
§28.192 (two times) ....
§28.195b(a)
§28.195b(a) ...
§28.195b(b) ...
§28.195b(b) ...
§28.195b(c)

§28.197 (introductory text) ...

§28.197 (introductory text) ...
§28.198 (introductory text) ...
§28.198 (introductory text) ...

§28.198 (introductory text) ...

§28.198(b)
§28.199
§28.199 (two times) ....
§28.199
§28.211(b)
§28.211 (concluding text) .
§28.214
§28.215 ...
§28.218 ....
§28.218
§28.219 (introductory text)

ATF
§252.117

§252.142
§252.262 ..

§§252.93, 252.94, 252.98, 252.105,

252.117.
§252.161
§252.160 ..
ATF

ATF
§252.161
ATF
§252.160 ..
§252.21
§252.26(b) ..

ATF

ATF

ATF

ATF i,

§252.214 ..

TTB.
§28.117.
TTB.
§28.116.
TTB.
§28.115.
§28.21.
§28.27.
TTB.
TTB.
TTB.
TTB.
TTB.

TTB.
§28.131.

TTB.

§28.130.

TTB.

§28.21.

§28.60.

TTB.

§28.142.

§28.262.

TTB.

§28.58(c).

TTB.

§28.151.

TTB.

§§28.93, 28.94, 28.98, 28.105, and 28.117.

§28.161.
§ 28.160.
TTB.
§28.162.
TTB.
§28.161.
TTB.
§28.160.
§28.21.
§28.26(b).
TTB.
TTB.
TTB.
TTB.
§28.171.
TTB.
§28.250.
TTB.
TTB.
§28.198.
§28.171.
§28.197.
TTB.
§28.199.
TTB.
§28.198.
TTB.
§28.197.
§28.21.
TTB.
§28.211 and §28.212.
TTB.
TTB.
§28.214.
§28.220.
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Amend: By removing the reference to: And adding in its place:

§28.219 (introductory text) ........ccccevveerverieeeenee §252.211 i §28.211.

§28.220 (introductory text) ... §252.219 .. . | §28.219.

§28.220 (introductory text) .......cccccceviieerrineennne ATFE e TTB.

§28.220 (introductory text) ........ccccceevvieeerineennne 8§252.220@ oot §28.220a.

§28.220@ ....evveeiiiieeiiiees §252.220 §28.220.

§28.220a (two times) .. e | ATF e TTB.

§28.220@ ..vveeeiiiie et §252.219 §28.219.

§28.221(0) ovoeveeeeeeeeeeeeee e §252.21 oo §28.21.

§28.221 (concluding text) . TTB.

§28.225 (introductory text) TTB.

§28.226 ..ocveviiieiiieeieee TTB.

§28.226 .... §28.221

§28.226 .... §28.225

§28.227 ... §28.221

§28.227 ....
§28.227 ....
§28.246 ....
§28.247 ...
828.247 oo
§28.250 (introductory text) (two times)
§28.250(a)(4)
§28.250 (concluding text) .
§28.250 (concluding text) .
828.252 oot

§28.264 ...cocvvvi
§28.265 (four times) ...
§28.266 ...coveviieienn
§28.266 ....
§28.267 ....
§28.268 ....
§28.268 ..........
§28.269(a)
§28.269(b)
§28.269(c) (two times)

§28.275 (two times) .......

§28.281 (two times) ....
§28.282 it
§28.285 (SEVeN tIMES) ....ccovveeriiiienieeienieeieene
§28.285 ..o
§28.286 ...veeiiiieieeee s
§28.290 (introductory text) (three times) ....
§28.290 (introductory text) ...
§28.291 (introductory text) ...
§28.291(f)
§28.291(g)
§28.291(h)
§28.295 ..........
§28.301 .o
§28.302 (introductory text) (two times) ...
§28.302 (concluding text)
§28.302 (concluding text) (three times) ..
§28.302 (concluding text)
§28.303 (introductory text) ...
§28.303 (introductory text) ...
§28.304 (two times) ..........
§28.304 .....ccvvve
§28.310 ....
§28.310 ....
§28.315 .t
§28.316 (introductory text) (two times) ...
§28.316 (concluding text)
§28.316 (concluding text) (three times)
§28.316 (concluding text)
§28.317 (introductory text) ...
§28.317 (introductory text) ...
§28.317 (concluding text) .
§28.318 ..o
§28.318 i

§§252.241 through 252.245 ...
§§252.241-252.245

§252.253

§252.250

§252.291
§8252.264, 252.285, or 252.290

§252.301 ..

§252.303 ..
§252.301 ..

§§252.302 through 252.304 ....

§252.315

§252.317 ..
§252.315 ..

§28.225(a), (b), or (c).
TTB

88§28.241 through 28.245.
§8§28.241-28.245.
TTB.
TTB.
TTB.
§28.253.
TTB.
§28.250.
TTB.
TTB.
§28.261.
TTB.
§28.291.
TTB.
§28.265.
TTB.
TTB.
TTB.
§28.22.
TTB.
TTB.
TTB.
TTB.
TTB.
TTB.
TTB.
§28.291.
TTB.
TTB.
§28.291.

§§28.264, 28.285, or 28.290.

§28.264.
§28.285.
§28.290.
§28.43.
TTB.
TTB.
§28.301.
TTB.
§28.303.
§28.301.
TTB.
TTB.
§28.303.
TTB.

8§ 28.302 through 28.304.
TTB.
TTB.
§28.315.
TTB.
§28.317.
§28.315.
TTB.
TTB.
§28.317.
§28.304.
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AMENDMENT TABLE FOR PART 28—Continued

Amend:

By removing the reference to:

And adding in its place:

§28.320(a) (two times)
§28.320(b) (two times) ....
§28.321

§28.332 (four times)
§28.333 (two times)
§28.333

TTB.
TTB.
TTB.
§28.40.
§28.41.
§28.42.
TTB.
§28.65.
§28.331.
TTB.
TTB.
§28.40.
§28.41.
§28.42.
TTB.
TTB.

Signed: October 2, 2003.
Arthur J. Libertucci,
Administrator.
Approved: December 24, 2003.
Timothy E. Skud,
Deputy Assistant Secretary, Tax, Trade, and
Tariff Policy.
[FR Doc. 04—1508 Filed 1-26—04; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD05-04-010]

RIN 1625-AA09

Drawbridge Operation Regulations;
Southern Branch of the Elizabeth
River, Chesapeake, VA

AGENCY: Coast Guard, DHS.

ACTION: Temporary deviation from
regulations.

SUMMARY: The Coast Guard has
approved a temporary deviation from
the regulations governing the operation
of the Jordan Bridge across the Southern
Branch of the Elizabeth River, at mile
2.8, in Chesapeake, Virginia. From
midnight on January 14, 2004, through
midnight on February 14, 2004, this
deviation allows the bridge to be
untended and maintained in the full
open position to vessels while a full
assessment of the structural integrity of
the bridge is completed. This deviation
is necessary to facilitate the needs of
navigation caused by an allision with a
tug and barge that occurred on January
3, 2004.

DATES: This deviation is effective from
midnight on January 14, 2004, through
midnight on February 14, 2004.

FOR FURTHER INFORMATION CONTACT: Bill
Brazier, Bridge Management Specialist,
Fifth Coast Guard District, at (757) 398—
6422.

SUPPLEMENTARY INFORMATION: On
January 3, 2004, the Jordan Bridge
experienced severe damage as a result of
an allision with a tug and barge. This
75-year old vertical-lift drawbridge,
which spans the Southern Branch of the
Elizabeth River, was struck nearly dead
center causing significant damage to the
bridge. The Jordan Bridge, which
connects the cities of Chesapeake and
Portsmouth, is owned and operated by
the City of Chesapeake.

The structural impact of the mishap
essentially knocked the bridge, which
rises vertically between two towers, off
its track locking the span approximately
80 feet in the air. Subsequently,
waterway passage maintained a 75-foot
vertical height restriction and efforts to
realign the bridge span were completed
on January 12, 2004. On January 13,
2004, the damaged bridge was raised to
the full open position to 145 feet, at
mean high water, and the Captain of the
Port of Hampton Roads lifted all
waterway restrictions on the Jordan
Bridge allowing all vessel traffic to
transit. Until a full assessment of the
damages to Jordan Bridge is completed,
the bridge will be maintained in the full
open position to vessels and untended,
except for two days, from midnight on
January 14, 2004, through midnight on
February 14, 2004. On January 22 and
23, 2004, the bridge will be lowered for
repair inspections. During these two
days the bridge will be tended and will
operate as required by the regulations in
33 CFR 117.997(b).

The District Commander has granted
temporary deviation from the operating

requirements listed in 33 CFR
117.997(b) to allow all vessel traffic to
transit until a full assessment of Jordan
Bridge is completed. The temporary
deviation allows the Jordan Bridge
across the Southern Branch of the
Elizabeth River, mile 4.0, to remain in
the full open position to vessels from
midnight on January 14, 2004, through
midnight on February 14, 2004, except
for January 22 and 23, 2004.

Dated: January 15, 2004.

Waverly W. Gregory, Jr.,

Chief, Bridge Administration Section, Fifth
Coast Guard District.

[FR Doc. 04-1611 Filed 1-26—04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD08-03-050]
RIN 1625-AA09

Drawbridge Operating Regulation;
Upper Mississippi River, Louisiana,
Missouri

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District has issued a
temporary deviation from the regulation
governing the operation of the Louisiana
Railroad Drawbridge, across the Upper
Mississippi River, mile 282.1, at
Louisiana, Missouri. This deviation
allows the drawbridge to remain closed
to navigation for 46 days from 8 a.m.,
January 15, 2004, until 8 a.m., February
29, 2004, Central Standard Time. The
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deviation will facilitate maintenance
work on the bridge that is essential to
the continued safe operation of the
drawbridge.

DATES: This temporary deviation is
effective from 8 a.m., January 15, 2004,
until 8 a.m., February 29, 2004.
ADDRESSES: Materials referred to in this
notice are available for inspection or
copying at the office of the Eighth Coast
Guard District, Bridge Administration
Branch, Commander (obr), Eighth Coast
Guard District, 1222 Spruce Street, St.
Louis, MO 63103-2832, between 8 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays. The Bridge
Administration Branch maintains the
public docket for this temporary
deviation.

FOR FURTHER INFORMATION CONTACT:
Roger K. Wiebusch, Bridge
Administrator, Commander (obr), Eighth
Coast Guard District, 1222 Spruce
Street, St. Louis, MO 63103-2832, (314)
539-3900, extension 2378.
SUPPLEMENTARY INFORMATION: The
Kansas City Southern Railway Company
requested a temporary deviation on
December 15, 2003 for the operation of
the drawbridge to allow the bridge
owner time for preventative
maintenance. Presently, the draw opens
on signal for passage of river traffic.
This deviation allows the bridge to
remain closed to navigation for 46 days
from 8 a.m., January 15, 2004, until 8
a.m., February 29, 2004, Central
Standard Time. Vessels not exceeding
the vertical clearance of the drawbridge
may pass under the drawbridge during
repairs. There are no alternate routes for
vessels transiting through mile 282.1,
Upper Mississippi River.

The Louisiana Railroad Drawbridge
provides a vertical clearance of 15.8 feet
above normal pool in the closed to
navigation position. Navigation on the
waterway consists primarily of
commercial tows and recreational
watercraft. In order to repair the four
large wedge cylinders, the bridge must
be kept inoperative and in the closed to
navigation position. This deviation has
been coordinated with waterway users.
No objections were received.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: January 20, 2004.
Roger K. Wiebusch,
Bridge Administrator.
[FR Doc. 04-1643 Filed 1-26—04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD13-04-001]

Drawbridge Operation Regulations;
Hoquiam River, Aberdeen, WA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Thirteenth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Simpson
Avenue Drawbridge at mile 0.5 and the
Riverside Avenue Drawbridge at mile
0.9 across the Hoquiam River at
Aberdeen, Washington. This deviation
allows the bridges to temporarily
operate on two-hour notice for all
openings for vessels. The deviation is
necessary to facilitate seismic retrofit of
the structures.

DATES: This deviation is effective from

6 a.m., February 16 through 6 p.m.,
April 15, 2004.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at Commander (oan),
Thirteenth Coast Guard District, 915
Second Avenue, Seattle, Washington
98174-1067 between 7:45 a.m. and 4:15
p-m., Monday through Friday, except
Federal holidays. The telephone number
is (206) 220-7270. The Bridge Section of
the Aids to Navigation and Waterways
Management Branch maintains the
public docket for this temporary
deviation.

FOR FURTHER INFORMATION CONTACT:
Austin Pratt, Chief, Bridge Section, Aids
to Navigation and Waterways
Management Branch, (206) 220-7282.
SUPPLEMENTARY INFORMATION:
Washington State Department of
Transportation (WSDOT) requested this
deviation from normal operations to
facilitate seismic retrofit. The
containment system for contaminants
and other equipment must be modified
or removed in order to operate the
movable spans. Currently, the draws
need not open for the passage of vessels
unless one hour notice is provided at all
times. Vessels on the related reach of
the waterway should be able to provide
at least two hours notice for openings
without unreasonable inconvenience.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating

regulations is authorized under 33 CFR
117.35.

Dated: January 20, 2004.
Jeffrey M. Garrett,

Rear Admiral, U.S. Coast Guard, Commander,
Thirteenth Coast Guard District.

[FR Doc. 04—1644 Filed 1-26—04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 148, 149, and 150
[USCG-1998-3884]

RIN 1625-AA20 (formerly RIN 2115-AF63)
Deepwater Ports; Correction

AGENCY: Coast Guard, DHS.

ACTION: Temporary interim rule;
correction.

SUMMARY: On January 6, 2004, the Coast
Guard published a temporary interim
rule with request for comments in the
Federal Register, which inadvertently
contained errors in the table of contents
for 33 CFR part 149 and in paragraph
designations for 33 CFR 149.415. This
document corrects those errors.

DATES: Effective on January 27, 2004.

FOR FURTHER INFORMATION CONTACT.:
Lieutenant Commander Kevin Tone,
Vessel and Facility Operating Standards
Division (G-MSO-2), Coast Guard,
telephone 202-267-0226.

SUPPLEMENTARY INFORMATION: The Coast
Guard published a temporary interim
rule with request for comments in the
Federal Register of January 6, 2004 (69
FR 724; FR Doc. 03—32204). The rule
contained inadvertent errors in the table
of contents to 33 CFR part 149 and in
paragraph designations for 33 CFR
149.415. These errors are
nonsubstantive, but we are correcting
them to prevent unnecessary confusion.

PART 149—[CORRECTED]

= In temporary interim rule FR Doc. 03—
32204 published on January 6, 2004 (69
FR 724), make the following corrections.
On page 761, in the third column,
remove the words “149.150 What are the
requirements for the receipt of oil
residues from vessels?” On page 769, in
the second column under § 149.415,
redesignate paragraphs (d) and (e) as
paragraphs (c) and (d) respectively.
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Dated: January 20, 2004.
Howard L. Hime,

Acting Director of Standards, Marine Safety,
Security, & Environmental Protection.

[FR Doc. 04-1642 Filed 1-26—04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD13-03-018]
RIN 1625-AA00

Security and Safety Zone: Protection
of Large Passenger Vessels, Puget
Sound, WA

AGENCY: Coast Guard, DHS.

ACTION: Final rule; notice of
enforcement.

SUMMARY: The Captain of the Port Puget
Sound will begin, on February 8, 2004,
enforcing the Large Passenger Vessel
Security and Safety Zones that were
published in the Federal Register on
January 14, 2004. The zones provide for
the security and safety of large
passenger vessels in the navigable
waters of Puget Sound and adjacent
waters. These security and safety zones
will be enforced until further notice.

DATES: 33 CFR 165.1317 will be
enforced commencing February 8, 2004.

FOR FURTHER INFORMATION CONTACT: LTijg
T. Thayer, c¢/o Captain of the Port Puget
Sound, 1519 Alaskan Way South,
Seattle, WA 98134 at (206) 217—6200 or
(800) 688—6664 to obtain information
concerning enforcement of this rule.

SUPPLEMENTARY INFORMATION: On
January 14, 2004, the Coast Guard
published a final rule (69 FR 2066)
establishing regulations in 33 CFR
165.1317 for the security and safety of
large passenger vessels in the navigable
waters of Puget Sound and adjacent
waters, Washington. These security and
safety zones provide for the regulation
of vessel traffic in the vicinity of certain
large passenger vessels (as defined by
the final rule) and exclude persons and
vessels from the immediate vicinity of
these large passenger vessels. Entry into
these zones is prohibited unless
otherwise exempted or excluded under
the final rule or unless authorized by
the Captain of the Port or his designee.
The Captain of the Port Puget Sound
will begin enforcing the Large Passenger
Vessel Safety and Security Zones
established in 33 CFR 165.1317 on
February 8, 2004.

The Captain of the Port may be
assisted by other Federal, State, or local
agencies in enforcing this security zone.

Dated: December 10, 2003.

Danny Ellis,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 04-1613 Filed 1-26-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. 03—-16476; Notice 2]

RIN No. 2127-AJ30

Federal Motor Vehicle Safety
Standards; Occupant Crash Protection

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Final rule, partial response to
petitions for reconsideration.

SUMMARY: This final rule temporarily
permits compliance with Federal Motor
Vehicle Safety Standard (FMVSS) No.
208, Occupant crash protection,
according to the test procedures of that
standard prior to the amendments made
by the November 19, 2003, final rule.!
This document amends FMVSS No. 208
through the adoption of FMVSS 208a,
which contains these “old” test
procedures. This final rule permits the
certification of motor vehicles under the
“old” test procedures until August 31,
2004.

The agency received seven petitions
for reconsideration of the November
2003 final rule, requesting that NHTSA
consider modifying certain
requirements of the amended FMVSS
No. 208. Specifically, petitioners asked
that the agency reconsider: The seat
positioning procedures for the barrier
tests, low risk deployment tests, and
other test procedures; the test procedure
for positioning the left foot of the 5th
percentile adult female test dummy
(barrier test); the “chin on rim”’ low risk
deployment test procedure; the dummy
positioning procedure for the head-on-
instrument panel low risk deployment
test with the 6-year-old test dummy; the
definition of Plane C and D in the
dummy positioning procedure for low
risk deployment; and the effective date
and content of Appendix A.

Petitioners have indicated that
compliance with the amended

1See, 68 Federal Register 65179.

requirements of FMVSS No. 208, prior
to resolution of petitions for
reconsideration, would cause
substantial economic hardship because
certification testing for the model year
2004 fleet has completed. This
rulemaking partially responds to the
petitions for reconsideration by
permitting manufacturers to temporarily
certify vehicles according to the test
procedures required prior to the
effective date of the November 2003
final rule.

DATES: This final rule becomes effective
on January 27, 2004.

FOR FURTHER INFORMATION CONTACT: For
non-legal issues, you may call Louis
Molino, Office of Crashworthiness
Standards, at (202) 366—2264, facsimile
(202) 366—4329.

For legal issues, you may contact
Chris Calamita, Office of the Chief
Counsel, at (202) 366—-2992, facsimile
(202) 366-3820.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background

1. Petitions For Reconsideration

III. Final Rule

IV. Regulatory Analyses and Notices

I. Background

FMVSS No. 208 specifies the
performance requirements for the
protection of vehicle occupants in
crashes. On November 19, 2003, the
agency published a final rule that
responded, in part, to petitions for
reconsideration of the amendments to
detailed seat and dummy positioning
procedures we made in December 2001
to our May 2000 Advanced Air Bag
Rule. In particular, we amended
portions of FMVSS No. 208 regarding
seat positioning procedures when using
the 5th percentile adult female test
dummy in the barrier test and the low
risk deployment test; when using the 3-
year-old and 6-year-old test dummies in
the low risk deployment test; the fore
and aft seat location for rear facing child
restraint systems (RFCRSs); and the seat
track position for the low risk
deployment test. We also responded to
petitions for reconsideration regarding
test dummy positioning procedure
issues, specifically those addressing foot
positioning of the 5th percentile adult
female test dummy; positioning out-of-
position test dummies; and positioning
of test dummy hands. The November
2003 final rule amended the definitions
of “Plane C” and “Plane D” as they
relate to test dummy positioning, Point
1 under the low risk deployment tests,
and addressed other reference points
and definitions. The November 2003
final rule also amended the list of child
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restraint systems required for certain
compliance testing.

1I. Petitions for Reconsideration

In response to the November 2003
final rule, the agency received seven
petitions for reconsideration. Petitions
were submitted by Evenflo Company,
Inc. (Evenflo), Maserati S.p.A.
(Maserati), Alliance for Automobile
Manufacturers (Alliance), TRW
Automotive (TRW), Automotive
Occupant Restraint Council (AORC),
American Honda Motor Co., Inc.
(Honda), and Ferrari S.p.A. (Ferrari).
Petitioners have asked the agency to
reconsider the following issues.

A. Seat Positioning Procedures

The Alliance has requested that the
agency specify a vertical seat position
when determining the seat cushion
reference angle. Specifically, the
Alliance requested that the seat be
positioned in the full rear and full down
position when determining the seat
cushion reference angle. The Alliance
also requested that S16.2.10.3.2 and
S16.2.10.3.3 of FMVSS No. 208 be
amended to specify that the reference
point used in these sections is the seat
cushion reference point.

B. Left foot—5th percentile adult female
test dummy (Barrier test)

The Alliance, Honda, and Ferrari
petitioned to permit positioning of the
left foot of the 5th percentile adult
female test dummy in a manner more
representative of a “real world”
configuration. Ferrari and Honda
requested that the left foot be permitted
to rest on the foot rest. The Alliance
requested that if spacer blocks are to be
required, then the agency should specify
the material properties of the spacer
blocks for consistency in testing. Honda
requested that the amendments for
positioning the left foot of the 5th
percentile adult female test dummy
adopted in the November 2003 final rule
be postponed until September 1, 2004.
The Alliance requested that the
amendments for positioning the left foot
of the 5th percentile adult female test
dummy, along with the rest of the
November 2003 final rule, be postponed
until September 1, 2005.

C. “Chin on Rim” Test Procedure

The Alliance and Honda requested
that the agency amend the chin on rim
test procedure to provide for
consistency and repeatability in testing
out-of-position drivers. The Alliance
requested that for vehicle models with
adjustable and non-adjustable steering
wheels, the adjustable steering wheel
should be positioned as close as

possible to the position of the non-
adjustable steering wheel. When spacer
blocks are required to position the
dummy’s chin on the steering wheel,
Honda requested that the agency specify
the shape of the blocks. Honda stated
that the pre-test load applied to the neck
can vary with the shape of the spacer
blocks. Honda also requested that the
amendments for the “chin on rim” test
procedure adopted in the November
2003 final rule be postponed until
September 1, 2004.

D. Head-on-Instrument Panel Test
Procedure

Honda petitioned the agency to
permit rotation of the lower legs when
positioning the head of the six-year-old
dummy on the instrument panel, in
order to prevent bracing by the feet on
the vehicle floor. Honda stated that this
bracing prevents the torso from being
rotated into position.

Honda also requested that spacer
blocks be permitted when space is
present between the six-year-old
dummy’s feet and the vehicle floor.
Honda stated that variation of the feet
due to lack of contact with the floor
results in variation in the force required
to maintain the thigh angle. Again with
regards to the six-year-old dummy,
Honda requested that the head-on-
instrument panel test procedure specify
the point and direction for applying the
222 N force to prevent differences in
dummy position.

Honda further requested that the
amendments for the head-on-
instrument-panel test procedure
adopted in the November 2003 rule be
postponed until September 1, 2004.

E. Definition of Planes C and D

The Alliance, Maserati, and Ferrari
requested clarification of the procedure
for determining the volumetric centers
of an uninflated and statically inflated
air bag, which are used to define Planes
C and D. Maserati stated that the new
definition of Plane C may alter the
positioning of the dummy in low risk
deployment testing by 50 mm and that
the effect of this altered position on
compliance is unknown at this time.
The Alliance stated that one of its
members has reported that the redefined
Plane C may alter the positioning of the
dummy by 30 mm.

The Alliance requested that the
effective date for the amended
definitions of Planes C and D be
postponed to September 1, 2005. Ferrari
requested a two year lead time and
Maserati requested a three year lead
time. AORC has requested that the
agency revert to the previous method for
defining Planes C and D.

F. Appendix A

Evenflo and TRW have requested that
Appendix A be amended to reflect child
restraint systems (CRSs) currently
manufactured and available for retail
purchase. Evenflo stated that several of
the discontinued CRS models in
Appendix A are no longer available.
TRW petitioned the agency to create a
separate Appendix to indicate which
CRSs will be used in testing through at
least 2006. To facilitate the use of
automatic suppression systems based on
weight detection, Honda petitioned the
agency to limit the weight of CRSs.
Honda also petitioned the agency to
permit 18 months of lead time for the
amended Appendix A.

The Alliance requested that the
agency develop a procedure for
installing CRSs equipped with lower
anchorages and tether attachments. The
Alliance stated that artificially tight
installations can cause some occupant
classification systems to misclassify the
occupant. The Alliance also requested
the effective date for the revised
Appendix A be postponed until
September 1, 2005.

III. Final Rule

The agency set a January 20, 2004
effective date for the amendments to the
FMVSS No. 208 seat and dummy
positioning procedures in the November
2003 final rule. The petitions filed by
Evenflo, Maserati, the Alliance, TRW,
AORC, Honda, and Ferrari have asked
the agency to reconsider several aspects
of that rulemaking. NHTSA is currently
considering all seven petitions.

Given that the January 20, 2004
effective date occurred mid-model year,
the agency has determined that it is
appropriate to first partially respond to
petitions concerning the effective date
of the November 2003 final rule.
Manufacturers are currently required to
certify at least 20 percent of all vehicles
manufactured between September 1,
2003 and August 31, 2004 as fully
complying with the advanced air bag
requirements, unless advanced credits
are utilized. These production dates
roughly correspond with the model year
2004 fleet. Much of the testing that
manufacturers conduct to certify
compliance of the 2004 model year fleet
has already been done. Although we
believe the new positioning procedures
result in more accurate and repeatable
dummy placement, the new procedures
could result in a test dummy being
placed differently relative to the air bag
than it was during vehicle certification.
As aresult, it is possible that injury
criteria could be exceeded under the
new procedures, even though they were
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not exceeded in certification testing. If
so, manufacturers may need to make
minor modifications to their designs to
assure compliance with the new
requirement. However, we note that no
petitioner provided comparative test
data between old and new dummy
positions. Nor did any manufacturer
state that they could not comply with
the test requirements using the new
dummy positions. Nonetheless, the
agency is permitting compliance
according to the testing procedures
required by FMVSS No. 208
immediately prior to the November
2003 amendments.

This document adopts FMVSS No.
208a, which contains the pre-November
2003 final rule test procedures.
Manufacturers may rely on the test
procedures in FMVSS No. 208a until
August 31, 2004, after which, the
manufacturers will be required to meet
the new requirements of FMVSS No.
208. (The November 2003 amendments
to Appendix A already have an effective
date of September 1, 2004.) If a
manufacturer opts to certify a vehicle
according to the procedures in FMVSS
No. 208a, it must certify using all of the
relevant seat and dummy positioning
procedures in FMVSS No. 208a in place
of the corresponding test procedures in
FMVSS. No. 208. We have decided
against any further extension of the old
procedures because we believe the new
positioning procedures should not
require any more than minor
modifications by affected
manufacturers. Other issues raised in
the petitions for reconsideration will be
addressed by the agency in a separate
document.

The agency believes that a partial
response to the petitions for
reconsideration is necessary so motor
vehicle manufacturers do not face
substantial economic hardship
associated with certain new
requirements of the amended FMVSS
No. 208. As discussed in the petitions,
the updated requirements of FMVSS No.
208 may necessitate retesting and
recertification of occupant protection
systems. By permitting compliance
according to the old test procedures
until August 31, 2004, vehicle
manufacturers may avoid mid-model
year product changes that would
otherwise result from the November
2003 final rule, which went into effect
on January 20, 2004.

NHTSA expects that all other issues
raised in the petitions will be fully
addressed prior to the new, September
1, 2004 effective date. In the event,
however, that these issues have not been
resolved, all affected manufacturers will
be required to meet the new

requirements. Effective dates of agency
final rules are not stayed due to
outstanding petitions for
reconsideration of those rules.

IV. Regulatory Analyses and Notices
A. Economic Impacts

Executive Order 12866, “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993), provides for making
determinations whether a regulatory
action is “significant” and therefore
subject to Office of Management and
Budget (OMB) review and to the
requirements of the Executive Order.
The Order defines a “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This rulemaking document was not
reviewed under Executive Order 12866.
It is not significant within the meaning
of the DOT Regulatory Policies and
Procedures. It does not impose any
burden on manufacturers and effectively
extends the compliance date for existing
regulatory requirements for an
additional seven months. The agency
believes that this impact is so minimal
as to not warrant the preparation of a
full regulatory evaluation.

B. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, we have considered the impacts of
this rulemaking action will have on
small entities (5 U.S.C. 601 et seq.).
certify that this rulemaking action will
not have a significant economic impact
upon a substantial number of small
entities within the context of the
Regulatory Flexibility Act. The
following is our statement providing the
factual basis for the certification (5
U.S.C. 605(b)). This action will not have
a significant economic impact on a
substantial number of small businesses
because it does not significantly change
the requirements of the November 2003
final rule. Small organizations and small

governmental units will not be
significantly effected since the potential
cost impacts associated with this rule
remain unchanged from the November
2003 final rule.

C. Environmental Impacts

We have not conducted an evaluation
of the impacts of this final rule under
the National Environmental Policy Act.
This rulemaking action effectively
extends the date by which the
manufacturers must comply with the
newly upgraded requirements of
FMVSS No. 208. This rulemaking does
not impose any change that would have
any environmental impacts.
Accordingly, no environmental
assessment is required.

D. Executive Order 13132 (Federalism)

E.O. 13132 requires NHTSA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” E.O.
13132 defines the term “Policies that
have federalism implications” to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Under E.O.
13132, NHTSA may not issue a
regulation that has federalism
implication, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or NHTSA consults with
State and local officials early in the
process of developing the proposed
regulation.

This final rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government as specified in E.O.
13132. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

E. The Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) requires
agencies to prepare a written assessment
of the costs, benefits and other effects of
proposed or final rules that include a
Federal mandate likely to result in the
expenditure by State, local or tribal
governments, in the aggregate, or by the
private sector, of more than $100
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million annually. This action, which
permits manufacturers to rely on test
procedures required prior to the
November 2003 upgrade for an
additional seven months, will not result
in additional expenditures by state,
local or tribal governments or by any
members of the private sector.
Therefore, the agency has not prepared
an economic assessment pursuant to the
Unfunded Mandates Reform Act.

F. Paperwork Reduction Act

There are no information collection
requirements in this rule.

G. Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Genter publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

H. Plain Language

Executive Order 12866 requires each
agency to write all rules in plain
language. Application of the principles
of plain language includes consideration
of the following questions:

—Have we organized the material to suit
the public’s needs?

—Are the requirements in the rule
clearly stated?

—Does the rule contain technical
language or jargon that is not clear?

—Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

—Would more (but shorter) sections be
better?

—Could we improve clarity by adding
tables, lists, or diagrams?

—What else could we do to make the
rule easier to understand?

If you have any responses to these
questions, please forward them to Chris
Calamita, Office of Chief Counsel,
National Highway Traffic Safety
Administration, 400 Seventh Street,
SW., Washington, DC 20590.

I. National Technology Transfer and
Advancement Act

Under the National Technology and
Transfer and Advancement Act of 1995
(NTTAA) (Pub. L. 104-113), ““all Federal
agencies and departments shall use
technical standards that are developed
or adopted by voluntary consensus
standards bodies, using such technical
standards as a means to carry out policy
objectives or activities determined by

the agencies and departments.” This
document permits temporary
compliance with FMVSS No. 208
according to test procedures prior to
amendments made in the November
2003 final rule. No new standards or
procedures are adopted by this
document.

J. Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78), or you
may visit http://dms.dot.gov.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety,
Reporting and recordkeeping
requirements, Tires.

= In consideration of the foregoing,
NHTSA amends 49 CFR Chapter V as
follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

» 1. The authority citation for part 571 of
title 49 continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

m 2. Part 571 is amended by adding
§571.208a to read as follows:

571.208a Optional test procedures for
vehicles manufactured between January 27,
2004 and August 31, 2004.

For vehicles manufactured between
January 27, 2004 and August 31, 2004,
a manufacturer may, at its option,
comply with certain requirements of
Standard No. 208 in accordance with
the test procedures set forth in this
§571.208a instead of the corresponding
test procedures in § 571.208.

S1 through S15 [Reserved] See
§571.208, S1 through S15.

S16. Test procedures for rigid barrier
test requirements using 5th percentile
adult female dummies.

S16.1 General provisions. Crash
testing to determine compliance with
the requirements of S15 of this standard
is conducted as specified in the
following paragraphs (a) and (b).

(a) Belted test. Place a 49 CFR part 572
subpart O 5th percentile adult female
test dummy at each front outboard
seating position of a vehicle, in
accordance with the procedures
specified in S16.3 of this standard.

Impact the vehicle traveling
longitudinally forward at any speed, up
to and including 48 km/h (30 mph), into
a fixed rigid barrier that is
perpendicular within a tolerance of + 5
degrees to the line of travel of the
vehicle under the applicable conditions
of S16.2 of this standard.

(b) Unbelted test. Place a 49 CFR part
572 subpart O 5th percentile adult
female test dummy at each front
outboard seating position of a vehicle,
in accordance with the procedures
specified in S16.3 of this standard,
except S16.3.5. Impact the vehicle
traveling longitudinally forward at any
speed, from 32 km/h (20 mph) to 40
km/h (25 mph), inclusive, into a fixed
rigid barrier that is perpendicular
within a tolerance of + 5 degrees to the
line of travel of the vehicle under the
applicable conditions of S16.2 of this
standard.

S16.2 Test conditions.

S16.2.1 The vehicle, including test
devices and instrumentation, is loaded
as in $8.1.1 of FMVSS No. 208.

S$16.2.2 Movable vehicle windows
and vents are placed in the fully closed
position, unless the vehicle
manufacturer chooses to specify a
different adjustment position prior to
the time the vehicle is certified.

S16.2.3 Convertibles and open-body
type vehicles have the top, if any, in
place in the closed passenger
compartment configuration.

S16.2.4 Doors are fully closed and
latched but not locked.

S16.2.5 The dummy is clothed in
form fitting cotton stretch garments with
short sleeves and above the knee length
pants. A size 7%2W shoe which meets
the configuration and size specifications
of MIL-S-21711E (see S4.7) or its
equivalent is placed on each foot of the
test dummy.

S$16.2.6 Limb joints are set at one g,
barely restraining the weight of the limb
when extended horizontally. Leg joints
are adjusted with the torso in the supine
position.

S$16.2.7 Instrumentation shall not
affect the motion of dummies during
impact.

S16.2.8 The stabilized temperature
of the dummy is at any level between
20.6 °C and 22.2°C (69 °F to 72 °F).

S16.2.9 Steering wheel adjustment.

S$16.2.9.1 Adjust a tiltable steering
wheel, if possible, so that the steering
wheel hub is at the geometric center of
its full range of driving positions.

S16.2.9.2 If there is no setting detent
at the mid-position, lower the steering
wheel to the detent just below the mid-
position.

S$16.2.9.3 If the steering column is
telescoping, place the steering column
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in the mid-position. If there is no mid-
position, move the steering wheel
rearward one position from the mid-
position.

S16.2.10 Driver and passenger seat
set-up.

S$16.2.10.1 Lumbar support
adjustment. Position adjustable lumbar
supports so that the lumbar support is
in its lowest, retracted or deflated
adjustment position.

S16.2.10.2 Other seat adjustments.
Position any adjustable parts of the seat
that provide additional support so that
they are in the lowest or most open
adjustment position.

S$16.2.10.3 Seat position adjustment.
If the passenger seat does not adjust
independently of the driver seat, the
driver seat shall control the final
position of the passenger seat.

S$16.2.10.3.1 If the seat is adjustable
in the fore and aft and/or vertical
directions, move the seat to the rearmost
position at the full down height
adjustment. If the seat cushion adjusts
fore and aft, independent of the seat
back, set this adjustment to the full
rearward position. If the seat cushion
contains a height adjustment,
independent of the seat back, set this
adjustment to the full down position.
Record a seat cushion reference angle.

$16.2.10.3.2 Using only controls
which move the seat fore and aft, move
the seat to the full forward position. If
seat adjustments other than fore-aft are
present and the seat cushion reference
angle changes from that measured in
S$16.2.10.3.1, use those adjustments to
maintain as closely as possible the angle
recorded in S16.2.10.3.1.

S$16.2.10.3.3 If the seat height is
adjustable, determine the maximum and
minimum heights at this position, while
maintaining, as closely as possible, the
angle recorded in S16.2.10.3.1. Set the
seat at the midpoint height with the seat
cushion reference angle set as closely as
possible to the angle recorded in
S16.2.10.3.1. Mark location of the seat
for future reference.

S16.3 Dummy seating positioning
procedures. The 49 CFR part 572
subpart O 5th percentile adult female
test dummy is positioned as follows:

S16.3.1 General provisions and
definitions.

S16.3.1.1 All angles are measured
with respect to the horizontal plane
unless otherwise stated.

S$16.3.1.2 The dummy’s neck bracket
is adjusted to align the zero degree
index marks.

5$16.3.1.3 The term “midsagittal
plane” refers to the vertical plane that
separates the dummy into equal left and
right halves.

S16.3.1.4 The term ‘““vertical
longitudinal plane” refers to a vertical
plane parallel to the vehicle’s
longitudinal centerline.

S516.3.1.5 The term “vertical plane”
refers to a vertical plane, not necessarily
parallel to the vehicle’s longitudinal
centerline.

S16.3.1.6 The term “‘transverse
instrumentation platform” refers to the
transverse instrumentation surface
inside the dummy’s skull casting to
which the neck load cell mounts. This
surface is perpendicular to the skull
cap’s machined inferior-superior
mounting surface.

S16.3.1.7 The term ‘‘thigh” refers to
the femur between, but not including,
the knee and the pelvis.

S16.3.1.8 The term “‘leg” refers to
the lower part of the entire leg including
the knee.

S16.3.1.9 The term ‘““foot” refers to
the foot including the ankle.

S516.3.1.10 The longitudinal
centerline of a bucket seat cushion is
determined at the widest part of the seat
cushion. Measure perpendicular to the
longitudinal centerline of the vehicle.

S16.3.1.11 For leg and thigh angles
use the following references:

S16.3.1.11.1 Thigh—a straight line
on the thigh skin between the center of
the 72—13 UNC-2B tapped hole in the
upper leg femur clamp (see drawings
880105-504 (left thigh) and 880105-505
(right thigh), upper leg femur clamp)
and the knee pivot shoulder bolt (part
880105527 in drawing 880105-528R &
528L, sliding knee assy. w/o pot).

S16.3.1.11.2 Leg—a straight line on
the leg skin between the center of the
ankle shell (parts 880105-609 & 633 in
drawing 880105—-660, ankle assembly)
and the knee pivot shoulder bolt (part
880105527 in drawing 880105-528R &
528L, sliding knee assy. w/o pot).

S16.3.2 Driver dummy positioning.

S16.3.2.1 Driver torso/head/seat
back angle positioning.

S16.3.2.1.1 With the seat in the
position determined in S16.2.10, use
only the controls which move the seat
fore and aft to place the seat in the
rearmost position, without adjusting
independent height controls. If the seat
cushion reference angle automatically
changes as the seat is moved from the
full forward position, maintain, as
closely as possible, the seat cushion
reference angle in S16.2.10.3.1, for the
final forward position when measuring
the pelvic angle as specified in
S$16.3.2.1.11.

S16.3.2.1.2 Fully recline the seat
back, if adjustable. Install the dummy
into the driver’s seat, such that when
the legs are positioned 120 degrees to

the thighs, the calves of the legs are not
touching the seat cushion.

S$16.3.2.1.3 Bucket seats. Center the
dummy on the seat cushion so that its
midsagittal plane is vertical and
coincides with the vertical longitudinal
plane through the center of the seat
cushion.

S$16.3.2.1.4 Bench seats. Position the
midsagittal plane of the dummy vertical
and parallel to the vehicle’s longitudinal
centerline and aligned with the center of
the steering wheel rim.

S516.3.2.1.5 Hold the dummy’s
thighs down and push rearward on the
upper torso to maximize the dummy’s
pelvic angle.

S$16.3.2.1.6 Place the legs at 120
degrees to the thighs. Set the initial
transverse distance between the
longitudinal centerlines at the front of
the dummy’s knees at 160 to 170 mm
(6.3 to 6.7 in), with the thighs and legs
of the dummy in vertical planes. Push
rearward on the dummy’s knees to force
the pelvis into the seat so there is no gap
between the pelvis and the seat back or
until contact occurs between the back of
the dummy’s calves and the front of the
seat cushion.

S$16.3.2.1.7 Gently rock the upper
torso relative to the lower torso laterally
in a side to side motion three times
through a + 5 degree arc (approximately
51 mm (2 in) side to side) to reduce
friction between the dummy and the
seat.

S516.3.2.1.8 If needed, extend the
legs slightly so that the feet are not in
contact with the floor pan. Let the
thighs rest on the seat cushion to the
extent permitted by the foot movement.
Keeping the leg and the thigh in a
vertical plane, place the foot in the
vertical longitudinal plane that passes
through the centerline of the accelerator
pedal. Rotate the left thigh outboard
about the hip until the center of the
knee is the same distance from the
midsagittal plane of the dummy as the
right knee # 5 mm (* 0.2 in). Using only
controls which move the seat fore and
aft, attempt to return the seat to the full
forward position. If either of the
dummy’s legs first contacts the steering
wheel, then adjust the steering wheel, if
adjustable, upward until contact with
the steering wheel is avoided. If the
steering wheel is not adjustable,
separate the knees enough to avoid
steering wheel contact. Proceed with
moving the seat forward until either the
leg contacts the vehicle interior or the
seat reaches the full forward position.
(The right foot may contact and depress
the accelerator and/or change the angle
of the foot with respect to the leg during
seat movement.) If necessary to avoid
contact with the vehicles brake or clutch
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pedal, rotate the test dummy’s left foot
about the leg. If there is still
interference, rotate the left thigh
outboard about the hip the minimum
distance necessary to avoid pedal
interference. If a dummy leg contacts
the vehicle interior before the full
forward position is attained, position
the seat at the next detent where there
is no contact. If the seat is a power seat,
move the seat fore and aft to avoid
contact while assuring that there is a
maximum of 5 mm (0.2 in) distance
between the vehicle interior and the
point on the dummy that would first
contact the vehicle interior. If the
steering wheel was moved, return it to
the position described in S16.2.9. If the
steering wheel contacts the dummy’s
leg(s) prior to attaining this position,
adjust it to the next higher detent, or if
infinitely adjustable, until there is 5 mm
(0.2 in) clearance between the wheel
and the dummy’s leg(s).

S$16.3.2.1.9 For vehicles without
adjustable seat backs, adjust the lower
neck bracket to level the head as much
as possible. For vehicles with adjustable
seat backs, while holding the thighs in
place, rotate the seat back forward until
the transverse instrumentation platform
of the head is level to within + 0.5
degree, making sure that the pelvis does
not interfere with the seat bight. Inspect
the abdomen to ensure that it is
properly installed. If the torso contacts
the steering wheel, adjust the steering
wheel in the following order until there
is no contact: Telescoping adjustment,
lowering adjustment, raising
adjustment. If the vehicle has no
adjustments or contact with the steering
wheel cannot be eliminated by
adjustment, position the seat at the next
detent where there is no contact with
the steering wheel as adjusted in
S16.2.9. If the seat is a power seat,
position the seat to avoid contact while
assuring that there is a maximum of 5
mm (0.2 in) distance between the
steering wheel as adjusted in S16.2.9
and the point of contact on the dummy.

S$16.3.2.1.10 Ifitis not possible to
achieve the head level within + 0.5
degrees, minimize the angle.

5$16.3.2.1.11 Measure and set the
dummy’s pelvic angle using the pelvic
angle gage (drawing TE-2504,
incorporated by reference in 49 CFR
part 572, subpart O, of this chapter). The
angle shall be set to 20.0 degrees * 2.5
degrees. If this is not possible, adjust the
pelvic angle as close to 20.0 degrees as
possible while keeping the transverse
instrumentation platform of the head as
level as possible by adjustments
specified in S16.3.2.1.9 and
516.3.2.1.10.

S16.3.2.1.12 If the dummy is
contacting the vehicle interior after
these adjustments, move the seat
rearward until there is a maximum of 5
mm (0.2 in) between the contact point
of the dummy and the interior of the
vehicle or if it has a manual seat
adjustment, to the next rearward detent
position. If after these adjustments, the
dummy contact point is more than 5
mm (0.2 in) from the vehicle interior
and the seat is still not in its
forwardmost position, move the seat
forward until the contact point is 5 mm
(0.2 in) or less from the vehicle interior,
or if it has a manual seat adjustment,
move the seat to the closest detent
position without making contact, or
until the seat reaches its forwardmost
position, whichever occurs first.

S16.3.2.2 Driver foot positioning.

S16.3.2.2.1 If the vehicle has an
adjustable accelerator pedal, adjust it to
the full forward position. Rest the right
foot of the test dummy on the
undepressed accelerator pedal with the
rearmost point of the heel on the floor
pan in the plane of the pedal. If the foot
cannot be placed on the accelerator
pedal, set it initially perpendicular to
the leg and then place it as far forward
as possible in the direction of the pedal
centerline with the rearmost point of the
heel resting on the floor pan. If the
vehicle has an adjustable accelerator
pedal and the right foot is not touching
the accelerator pedal when positioned
as above, move the pedal rearward until
it touches the right foot. If the
accelerator pedal in the full rearward
position still does not touch the foot,
leave the pedal in that position.

S16.3.2.2.2 If the ball of the foot
does not contact the pedal, change the
angle of the foot relative to the leg such
that the toe of the foot contacts the
undepressed accelerator pedal.

S16.3.2.2.3 Place the left foot on the
toe-board with the rearmost point of the
heel resting on the floor pan as close as
possible to the point of intersection of
the planes described by the toe-board
and floor pan, and not on the wheel-
well projection or foot rest.

S16.3.2.2.4 1If the left foot cannot be
positioned on the toe board, place the
foot perpendicular to the lower leg
centerline as far forward as possible
with the heel resting on the floor pan.

S16.3.2.2.5 If necessary to avoid
contact with the vehicle’s brake or
clutch pedal, rotate the test dummy’s
left foot about the lower leg. If there is
still pedal interference, rotate the left leg
outboard about the hip the minimum
distance necessary to avoid the pedal
interference. If the left foot does not
contact the floor pan, place the foot

parallel to the floor and place the leg as
perpendicular to the thigh as possible.

S$16.3.2.3 Driver arm/hand
positioning.

S$16.3.2.3.1 Place the dummy’s
upper arms adjacent to the torso with
the arm centerlines as close to a vertical
longitudinal plane as possible.

S$16.3.2.3.2 Place the palms of the
dummy in contact with the outer part of
the steering wheel rim at its horizontal
centerline with the thumbs over the
steering wheel rim.

S$16.3.2.3.3 Ifit is not possible to
position the thumbs inside the steering
wheel rim at its horizontal centerline,
then position them above and as close
to the horizontal centerline of the
steering wheel rim as possible.

S16.3.2.3.4 Lightly tape the hands to
the steering wheel rim so that if the
hand of the test dummy is pushed
upward by a force of not less than 9 N
(2 1b) and not more than 22 N (5 1b), the
tape releases the hand from the steering
wheel rim.

S16.3.3 Passenger dummy
positioning.

S$16.3.3.1 Passenger torso/head/seat
back angle positioning.

$16.3.3.1.1 With the seat in the
position determined in S16.2.10, use
only the controls which move the seat
fore and aft to place the seat in the
rearmost position, without adjusting
independent height controls. If the seat
cushion reference angle automatically
changes as the seat is moved from the
full forward position, maintain as
closely as possible the seat cushion
reference angle in S16.2.10.3.1, for the
final forward position when measuring
the pelvic angle as specified in
S$16.3.3.1.11.

S$16.3.3.1.2 Fully recline the seat
back, if adjustable. Install the dummy
into the passenger’s seat, such that
when the legs are 120 degrees to the
thighs, the calves of the legs are not
touching the seat cushion.

S$16.3.3.1.3 Bucket seats. Center the
dummy on the seat cushion so that its
midsagittal plane is vertical and
coincides with the vertical longitudinal
plane through the center of the seat
cushion.

S$16.3.3.1.4 Bench seats. Position the
midsagittal plane of the dummy vertical
and parallel to the vehicle’s longitudinal
centerline and the same distance from
the vehicle’s longitudinal centerline as
the midsagittal plane of the driver
dummy.

S$16.3.3.1.5 Hold the dummy’s
thighs down and push rearward on the
upper torso to maximize the dummy’s
pelvic angle.

S$16.3.3.1.6 Place the legs at 120
degrees to the thighs. Set the initial



Federal Register/Vol. 69, No. 17/Tuesday, January 27, 2004/Rules and Regulations

3843

transverse distance between the
longitudinal centerlines at the front of
the dummy’s knees at 160 to 170 mm
(6.3 to 6.7 in), with the thighs and legs
of the dummy in vertical planes. Push
rearward on the dummy’s knees to force
the pelvis into the seat so there is no gap
between the pelvis and the seat back or
until contact occurs between the back of
the dummy’s calves and the front of the
seat cushion.

S$16.3.3.1.7 Gently rock the upper
torso relative to the lower torso laterally
side to side three times through a +5
degree arc (approximately 51 mm (2 in)
side to side).

516.3.3.1.8 If needed, extend the
legs slightly so that the feet are not in
contact with the floor pan. Let the
thighs rest on the seat cushion to the
extent permitted by the foot movement.
With the feet perpendicular to the legs,
place the heels on the floor pan. If a heel
will not contact the floor pan, place it
as close to the floor pan as possible.
Using only controls which move the
seat fore and aft, attempt to return the
seat to the full forward position. If a
dummy leg contacts the vehicle interior
before the full forward position is
attained, position the seat at the next
detent where there is no contact. If the
seats are power seats, position the seat
to avoid contact while assuring that
there is a maximum of 5 mm (0.2 in)
distance between the vehicle interior
and the point on the dummy that would
first contact the vehicle interior.

5$16.3.3.1.9 For vehicles without
adjustable seat backs, adjust the lower
neck bracket to level the head as much
as possible. For vehicles with adjustable
seat backs, while holding the thighs in
place, rotate the seat back forward until
the transverse instrumentation platform
of the head is level to within + 0.5
degrees, making sure that the pelvis
does not interfere with the seat bight.
Inspect the abdomen to insure that it is
properly installed.

S$16.3.3.1.10 Ifitis not possible to
orient the head level within * 0.5
degrees, minimize the angle.

S16.3.3.1.11 Measure and set the
dummy’s pelvic angle using the pelvic
angle gage (drawing TE-2504,
incorporated by reference in 49 CFR
part 572, subpart O, of this chapter). The
angle shall be set to 20.0 degrees * 2.5
degrees. If this is not possible, adjust the
pelvic angle as close to 20.0 degrees as
possible while keeping the transverse
instrumentation platform of the head as
level as possible as specified in
S16.3.3.1.9 and S16.3.3.1.10.

5$16.3.3.1.12 If the dummy is
contacting the vehicle interior after
these adjustments, move the seat
rearward until there is a maximum of 5

mm (0.2 in) between the contact point
of the dummy and the interior of the
vehicle or if it has a manual seat
adjustment, to the next rearward detent
position. If after these adjustments the
dummy contact point is more than 5
mm (0.2 in) from the vehicle interior
and the seat is still not in its forward
most position, move the seat forward
until the contact point is 5 mm (0.2 in)
or less from the vehicle interior, or if it
has a manual seat adjustment, move the
seat to the closest detent position
without making contact, or until the seat
reaches its forward most position,
whichever occurs first.

S16.3.3.2 Passenger foot positioning.

S16.3.3.2.1 Place the passenger’s feet
flat on the toe board.

S16.3.3.2.2 If the feet cannot be
placed flat on the toe board, set them
perpendicular to the leg center lines and
place them as far forward as possible
with the heels resting on the floor pan.

S16.3.3.3 Passenger arm/hand
positioning.

S516.3.3.3.1 Place the dummy’s
upper arms in contact with the seat back
and the torso.

S16.3.3.3.2 Place the palms of the
dummy in contact with the outside of
the thighs.

S16.3.3.3.3 Place the little fingers in
contact with the seat cushion.

S16.3.4 Driver and passenger
adjustable head restraints.

S16.3.4.1 If the head restraint has an
automatic adjustment, leave it where the
system positions the restraint after the
dummy is placed in the seat.

S16.3.4.2 Adjust each head restraint
to its lowest position.

S16.3.4.3 Measure the vertical
distance from the top most point of the
head restraint to the bottom most point.
Locate a horizontal plane through the
midpoint of this distance. Adjust each
head restraint vertically so that this
horizontal plane is aligned with the
center of gravity (CG) of the dummy
head.

S16.3.4.4 If the above position is not
attainable, move the vertical center of
the head restraint to the closest detent
below the center of the head CG.

S16.3.4.5 If the head restraint has a
fore and aft adjustment, place the
restraint in the forwardmost position or
until contact with the head is made,
whichever occurs first.

S16.3.5 Driver and passenger
manual belt adjustment (for tests
conducted with a belted dummy)

S16.3.5.1 If an adjustable seat belt D-
ring anchorage exists, place it in the
manufacturer’s design position for a 5th
percentile adult female with the seat in
the position specified in S16.2.10.3.

516.3.5.2 Place the Type 2 manual
belt around the test dummy and fasten
the latch.

S16.3.5.3 Ensure that the dummy’s
head remains as level as possible, as
specified in S16.3.2.1.9 and S16.3.2.1.10
and S16.3.3.1.9 and S16.3.3.1.10.

S$16.3.5.4 Remove all slack from the
lap belt. Pull the upper torso webbing
out of the retractor and allow it to
retract; repeat this operation four times.
Apply a 9 N (2 Ibf) to 18 N (4 1bf)
tension load to the lap belt. If the belt
system is equipped with a tension-
relieving device, introduce the
maximum amount of slack into the
upper torso belt that is recommended by
the manufacturer. If the belt system is
not equipped with a tension-relieving
device, allow the excess webbing in the
shoulder belt to be retracted by the
retractive force of the retractor.

S17 through S19 [Reserved] See
§571.208, S17 through S19.

S20 Test procedure for S19 of
FMVSS No. 208.

S20.1 General provisions.

S520.1.1 Tests specifying the use of a
car bed, a rear facing child restraint, or
a convertible child restraint may be
conducted using any such restraint
listed in sections A, B, and C of
Appendix A of FMVSS No. 208
respectively. The car bed, rear facing
child restraint, or convertible child
restraint may be unused or have been
previously used only for automatic
suppression tests. If it has been used,
there shall not be any visible damage
prior to the test.

S20.1.2 Each vehicle certified to this
option shall comply in tests conducted
with the right front outboard seating
position, if adjustable fore and aft, at
full rearward, middle, and full forward
positions. If the child restraint or
dummy contacts the vehicle interior,
move the seat rearward to the next
detent that provides clearance. If the
seat is a power seat, move the seat
rearward while assuring that there is a
maximum of 5 mm (0.2 in) clearance.

S$20.1.3 If the car bed, rear facing
child restraint, or convertible child
restraint is equipped with a handle, the
vehicle shall comply in tests conducted
with the handle at both the child
restraint manufacturer’s recommended
position for use in vehicles and in the
upright position.

S20.1.4 If the car bed, rear facing
child restraint, or convertible child
restraint is equipped with a sunshield,
the vehicle shall comply in tests
conducted with the sunshield both fully
open and fully closed.

S20.1.5 The vehicle shall comply in
tests with the car bed, rear facing child
restraint, or convertible child restraint
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uncovered and in tests with a towel or
blanket weighing up to 1.0 kg (2.2 1b)
placed on or over the restraint in any of
the following positions:

(a) with the blanket covering the top
and sides of the restraint, and

(b) with the blanket placed from the
top of the vehicle’s seat back to the
forwardmost edge of the restraint.

S20.1.6 Except as otherwise
specified, if the car bed, rear facing
child restraint, or convertible child
restraint has an anchorage system as
specified in S5.9 of FMVSS No. 213 and
is tested in a vehicle with a right front
outboard vehicle seat that has an
anchorage system as specified in
FMVSS No. 225, the vehicle shall
comply with the belted test conditions
with the restraint anchorage system
attached to the vehicle seat anchorage
system and the vehicle seat belt
unattached. It shall also comply with
the belted test conditions with the
restraint anchorage system unattached
to the vehicle seat anchorage system and
the vehicle seat belt attached. The
vehicle shall comply with the unbelted
test conditions with the restraint
anchorage system unattached to the
vehicle seat anchorage system.

S$20.1.7 If the car bed, rear facing
child restraint, or convertible child
restraint comes equipped with a
detachable base, the vehicle shall
comply in tests conducted with the
detachable base attached to the child
restraint and with the detachable base
unattached to the child restraint.

S20.1.8 Do not attach any tethers.

S20.1.9 Seat set-up. Unless
otherwise stated,

S$20.1.9.1 Lumbar support
adjustment. Position adjustable lumbar
supports so that the lumbar support is
in its lowest, retracted or deflated
adjustment position.

S20.1.9.2 Other seat adjustments.
Position any adjustable parts of the seat
that provide additional support so that
they are in the lowest or most open
adjustment position.

S20.1.9.3 If the seat cushion adjusts
fore and aft, independent of the seat
back, set this adjustment to the full
rearward position.

S520.1.9.4 If the seat height is
adjustable, determine the maximum and
minimum heights at the full rearward,
middle, and full forward positions. Set
the seat at the mid-point height for each
of the three fore-aft test positions.

S20.1.9.5 The seat back angle, if
adjustable, is set at the manufacturer’s
nominal design seat back angle for a
50th percentile adult male as specified
in S8.1.3 of FMVSS No. 208.

S20.1.9.6 If adjustable, set the head
restraint at the full down and full
forward position.

S20.1.10 The longitudinal centerline
of a bucket seat cushion is determined
at the widest part of the seat cushion.
Measure perpendicular to the
longitudinal centerline of the vehicle.

S20.2 Static tests of automatic
suppression feature which shall result
in deactivation of the passenger air bag.
Each vehicle that is certified as
complying with S19.2 of FMVSS No.
208 shall meet the following test
requirements.

S20.2.1 Belted rear facing and
convertible child restraints.

S20.2.1.1 The vehicle shall comply
in tests using any child restraint
specified in section B and section C of
Appendix A of FMVSS No. 208.

S20.2.1.2 Locate a vertical plane
through the longitudinal centerline of
the child restraint. This will be referred
to as “Plane.”

S20.2.1.3 For bucket seats, ‘“Plane
B” refers to a vertical plane parallel to
the vehicle longitudinal centerline
through the longitudinal centerline of
the right front outboard vehicle seat
cushion. For bench seats, “Plane B”
refers to a vertical plane through the
right front outboard vehicle seat parallel
to the vehicle longitudinal centerline
the same distance from the longitudinal
centerline of the vehicle as the center of
the steering wheel.

S520.2.1.4 Facing rear.

(a) The vehicle shall comply in both
of the following positions, if applicable:

(1) Without attaching the child
restraint anchorage system as specified
in S5.9 of FMVSS No. 213 to a vehicle
seat anchorage system specified in
FMVSS No. 225, align the child restraint
system facing rearward such that Plane
A is aligned with Plane B.

(2) If the child restraint is certified to
S5.9 of FMVSS No. 213, and the vehicle
seat has an anchorage system as
specified in FMVSS No. 225, attach the
child restraint to the vehicle seat
anchorage instead of aligning the
planes. Do not attach the vehicle safety
belt.

(b) While maintaining the child
restraint positions achieved in
S20.2.1.4(a), secure the child restraint
by following, to the extent possible, the
child restraint manufacturer’s directions
regarding proper installation of the
restraint in the rear facing mode.

(c) Place any adjustable seat belt
anchorages at the vehicle
manufacturer’s nominal design position
for a 50th percentile adult male
occupant. Cinch the vehicle belts to any
tension from zero up to 134 N (30 1b) to
secure the child restraint. Measure belt

tension in a flat, straight section of the
lap belt between the child restraint belt
path and the contact point with the belt
anchor or vehicle seat, on the side away
from the buckle (to avoid interference
from the shoulder portion of the belt).

(d) Position the 49 CFR part 572
subpart R 12-month-old CRABI dummy
in the child restraint by following, to the
extent possible, the manufacturer’s
instructions provided with the child
restraint for seating infants.

(e) Start the vehicle engine or place
the ignition in the “on” position,
whichever will turn on the suppression
system, and close all vehicle doors. Wait
10 seconds, then check whether the air
bag is deactivated.

S20.2.1.5 Facing forward
(convertible restraints only).

(a) The vehicle shall comply in both
of the following positions, if applicable:

(1) Without attaching the child
restraint anchorage system as specified
in S5.9 of FMVSS No. 213 to a vehicle
seat anchorage system specified in
FMVSS No. 225, align the child restraint
system facing forward such that Plane A
is aligned with Plane B.

(2) If the child restraint is certified to
S5.9 of FMVSS No. 213, and the vehicle
seat has an anchorage system as
specified in FMVSS No. 225, attach the
child restraint to the vehicle seat
anchorage instead of aligning the
planes. Do not attach the vehicle safety
belt.

(b) While maintaining the child
restraint positions achieved in
S20.2.1.5(a), secure the child restraint
by following, to the extent possible, the
child restraint manufacturer’s directions
regarding proper installation of the
restraint in the forward facing mode.

(c) Place any adjustable seat belt
anchorages at the vehicle
manufacturer’s nominal design position
for a 50th percentile adult male
occupant. Cinch the vehicle belts to any
tension from zero up to 134 N (30 1b) to
secure the child restraint. Measure belt
tension in a flat, straight section of the
lap belt between the child restraint belt
path and the contact point with the belt
anchor or vehicle seat, on the side away
from the buckle (to avoid interference
from the shoulder portion of the belt).

(d) Position the 49 CFR part 572
subpart R 12-month-old CRABI dummy
in the child restraint by following, to the
extent possible, the manufacturer’s
instructions provided with the child
restraint for seating infants.

(e) Start the vehicle engine or place
the ignition in the “on” position,
whichever will turn on the suppression
system, and close all vehicle doors. Wait
10 seconds, then check whether the air
bag is deactivated.
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S$20.2.2 Unbelted rear facing and
convertible child restraints.

S$20.2.2.1 The vehicle shall comply
in tests using any child restraint
specified in section B and section C of
Appendix A of FMVSS No. 208.

S$20.2.2.2 Locate a vertical plane
through the longitudinal centerline of
the child restraint. This will be referred
to as “Plane A”.

S$20.2.2.3 For bucket seats, “Plane
B’ refers to a vertical plane parallel to
the vehicle longitudinal centerline
through the longitudinal centerline of
the right front outboard vehicle seat
cushion. For bench seats, “Plane B”
refers to a vertical plane through the
right front outboard seat parallel to the
vehicle longitudinal centerline the same
distance from the longitudinal
centerline of the vehicle as the center of
the steering wheel.

S20.2.2.4 Facing rear.

(a) Align the child restraint system
facing rearward such that Plane A is
aligned with Plane B and the child
restraint is in contact with the seat back.

(b) Position the 49 CFR part 572
subpart R 12-month-old CRABI dummy
in the child restraint by following, to the
extent possible, the manufacturer’s
instructions provided with the child
restraint for seating infants.

(c) Start the vehicle engine or place
the ignition in the “on” position,
whichever will turn on the suppression
system, and close all vehicle doors. Wait
10 seconds, then check whether the air
bag is deactivated.

S20.2.2.5 Facing forward.

(a) Align the child restraint system
facing forward such that Plane A is
aligned with Plane B and the child
restraint is in contact with the seat back.

(b) Position the 49 CFR part 572
subpart R 12-month-old CRABI dummy
in the child restraint by following, to the
extent possible, the manufacturer’s
instructions provided with the child
restraint for seating infants.

(c) Start the vehicle engine or place
the ignition in the “on” position,
whichever will turn on the suppression
system, and close all vehicle doors. Wait
10 seconds, then check whether the air
bag is deactivated.

S20.2.3 Tests with a belted car bed.

S20.2.3.1 The vehicle shall comply
in tests using any car bed specified in
section A of Appendix A of FMVSS No.
208.

S20.2.3.2(a) Install the car bed by
following, to the extent possible, the car
bed manufacturer’s directions regarding
proper installation of the car bed.

(b) Place any adjustable seat belt
anchorages at the vehicle
manufacturer’s nominal design position
for a 50th percentile adult male

occupant. Cinch the vehicle belts to
secure the car bed.

(c) Position the 49 CFR part 572
subpart K Newborn Infant dummy in
the car bed by following, to the extent
possible, the car bed manufacturer’s
instructions provided with the car bed
for positioning infants.

(d) Start the vehicle engine or place
the ignition in the “on” position,
whichever will turn on the suppression
system, and close all vehicle doors. Wait
10 seconds, then check whether the air
bag is deactivated.

S20.3 Static tests of automatic
suppression feature which shall result
in activation of the passenger air bag
system.

S20.3.1 Each vehicle certified to this
option shall comply in tests conducted
with the right front outboard seating
position, if adjustable fore and aft, at the
full rearward, middle, and, subject to
S$16.3.3.1.8, full forward positions. All
tests are conducted with the seat height,
if adjustable, in the mid-height position.

S20.3.2 Place a 49 CFR part 572
subpart O 5th percentile adult female
test dummy at the right front outboard
seating position of the vehicle, in
accordance with procedures specified in
516.3.3 of this standard, except as
specified in S20.3.1, subject to the fore-
aft seat positions in S20.3.1. Do not
fasten the seat belt.

S20.3.3 Start the vehicle engine or
place the ignition in the “on” position,
whichever will turn on the suppression
system, and then close all vehicle doors.

S20.3.4 Wait 10 seconds, then check
whether the air bag system is activated.

S20.4 Low risk deployment test.
Each vehicle that is certified as
complying with S19.3 of FMVSS No.
208 shall meet the following test
requirements.

S20.4.1 Position the right front
outboard vehicle seat in the full forward
seat track position, adjust the seat height
(if adjustable) to the mid-height
position, and adjust the seat back (if
adjustable) to the nominal design
position for a 50th percentile adult male
as specified in S8.1.3 of FMVSS No.
208. Position adjustable lumbar
supports so that the lumbar support is
in its lowest, retracted or deflated
adjustment position. Position any
adjustable parts of the seat that provide
additional support so that they are in
the lowest or most open adjustment
position. If the seat cushion adjusts fore
and aft, independent of the seat back,
set this adjustment to the full rearward
position. If adjustable, set the head
restraint at the full down position. If the
child restraint or dummy contacts the
vehicle interior, move the seat rearward
to the next detent that provides

clearance. If the seat is a power seat,
move the seat rearward while assuring
that there is a maximum of 5 mm (0.2
in) clearance.

S520.4.2 The vehicle shall comply in
tests using any child restraint specified
in section B and section C of Appendix
A to FMVSS No. 208.

S520.4.3 Locate a vertical plane
through the longitudinal centerline of
the child restraint. This will be referred
to as “Plane A”.

S20.4.4 For bucket seats, ‘“Plane B”
refers to a vertical plane parallel to the
vehicle longitudinal centerline through
the geometric center of the right front
outboard seat cushion. For bench seats,
“Plane B” refers to a vertical plane
through the right front outboard seat
parallel to the vehicle longitudinal
centerline that is the same distance from
the longitudinal centerline of the
vehicle as the center of the steering
wheel.

S520.4.5 Align the child restraint
system facing rearward such that Plane
A is aligned with Plane B.

S20.4.6 If the child restraint is
certified to S5.9 of FMVSS No. 213, and
the vehicle seat has an anchorage
system as specified in FMVSS No. 225,
attach the child restraint to the vehicle
seat anchorage instead of aligning the
planes. Do not attach the vehicle safety
belt.

S20.4.7 While maintaining the child
restraint position achieved in S20.4.5,
secure the child restraint by following,
to the extent possible, the child restraint
manufacturer’s directions regarding
proper installation of the restraint in the
rear facing mode. Place any adjustable
seat belt anchorages at the
manufacturer’s nominal design position
for a 50th percentile adult male
occupant. Cinch the vehicle belts to any
tension from zero up to 134 N (30 1b) to
secure the child restraint. Measure belt
tension in a flat, straight section of the
lap belt between the child restraint belt
path and the contact point with the belt
anchor or vehicle seat, on the side away
from the buckle (to avoid interference
from the shoulder portion of the belt).

520.4.8 Position the 49 CFR part 572
subpart R 12-month-old CRABI dummy
in the child restraint by following, to the
extent possible, the manufacturer’s
instructions provided with the child
restraint for seating infants.

S20.4.9 Deploy the right front
outboard frontal air bag system. If the air
bag system contains a multistage
inflator, the vehicle shall be able to
comply at any stage or combination of
stages or time delay between successive
stages that could occur in the presence
of an infant in a rear facing child
restraint and a 49 CFR part 572, subpart
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R 12-month-old CRABI dummy
positioned according to S20.4 in a rigid
barrier crash test at speeds up to 64 km/
h (40 mph).

S21 [Reserved] See §571.208, S21.

S22 Test procedure for S21 of
FMVSS No. 208.

S22.1 General provisions and
definitions.

S22.1.1 Tests specifying the use of a
forward facing child restraint, including
a booster seat where applicable, may be
conducted using any such restraint
listed in section C and section D of
Appendix A of FMVSS No. 208,
respectively. The child restraint may be
unused or have been previously used
only for automatic suppression tests. If
it has been used, there shall not be any
visible damage prior to the test. Booster
seats are to be used in the manner
appropriate for a 3-year-old child of the
same height and weight as the 3-year-
old child dummy.

S22.1.2 Unless otherwise specified,
each vehicle certified to this option
shall comply in tests conducted with
the right front outboard seating position
at the full rearward, middle, and the full
forward positions. If the dummy
contacts the vehicle interior, move the
seat rearward to the next detent that
provides clearance. If the seat is a power
seat, move the seat rearward while
assuring that there is a maximum of 5
mm (0.2 in) clearance.

S22.1.3 Except as otherwise
specified, if the child restraint has an
anchorage system as specified in S5.9 of
FMVSS No. 213 and is tested in a
vehicle with a right front outboard
vehicle seat that has an anchorage
system as specified in FMVSS No. 225,
the vehicle shall comply with the belted
test conditions with the restraint
anchorage system attached to the
vehicle seat anchorage system and the
vehicle seat belt unattached. It shall also
comply with the belted test conditions
with the restraint anchorage system
unattached to the vehicle seat anchorage
system and the vehicle seat belt
attached.

S22.1.4 Do not attach any tethers.

S22.1.5 The definitions provided in
S16.3.1 through S16.3.10 apply to the
tests specified in S22.

S22.1.6 For leg and thigh angles use
the following references:

(a) Thigh—a straight line on the thigh
skin between the center of the %6 x 2
in. screw (part 9001024, item 10 in
drawing 210-0000 sheet 2 of 7,
complete assembly (HYB III 3 YR OLD))
and the knee bolt (part 210-5301 in
drawing 210-5000-1 & -1, leg
assembly).

(b) Leg—a straight line on the leg skin
between the center of the ankle bolt

(part 210-5701 in drawing 210-5000-1
& -2, leg assembly) and the knee bolt
(part 210-5301 in drawing 210-5000-1
& —2, leg assembly).

S22.1.7 Seat set-up. Unless
otherwise stated,

S22.1.7.1 Lumbar support
adjustment. Position adjustable lumbar
supports so that the lumbar support is
in its lowest, retracted or deflated
adjustment position.

S22.1.7.2 Other seat adjustments.
Position any adjustable parts of the seat
that provide additional support so that
they are in the lowest or most open
adjustment position.

S22.1.7.3 If the seat cushion adjusts
fore and aft, independent of the seat
back, set this adjustment to the full
rearward position.

S22.1.7.4 1If the seat height is
adjustable, determine the maximum and
minimum heights at the full rearward
seat track position, the middle seat track
position, and the full forward seat track
position. Set the seat at the mid-point
height for each of the three fore-aft test
positions.

S22.1.7.5 The seat back angle, if
adjustable, is set at the manufacturer’s
nominal design seat back angle for a
50th percentile adult male as specified
in S8.1.3 of FMVSS No. 208.

S22.1.7.6 If adjustable, set the head
restraint at the full down and full
forward position.

S22.2  Static tests of automatic
suppression feature which shall result
in deactivation of the passenger air bag.
Each vehicle that is certified as
complying with S21.2 of FMVSS No.
208 shall meet the following test
requirements:

S22.2.1 Belted test with forward
facing child restraints or booster seats.

S22.2.1.1 Install the restraint in the
right front outboard seat in accordance,
to the extent possible, with the child
restraint manufacturer’s instructions
provided with the seat for use by
children with the same height and
weight as the 3-year-old child dummy.

S22.2.1.2 Locate a vertical plane
through the longitudinal centerline of
the child restraint. This will be referred
to as ‘“Plane A”.

S22.2.1.3 For bucket seats, ‘“Plane
B’ refers to a vertical longitudinal plane
through the longitudinal centerline of
the seat cushion of the right front
outboard vehicle seat. For bench seats,
“Plane B” refers to a vertical plane
through the right front outboard vehicle
seat parallel to the vehicle longitudinal
centerline the same distance from the
longitudinal centerline of the vehicle as
the center of the steering wheel.

22.2.1.4 The vehicle shall comply in
both of the following positions, if
applicable:

(a) Without attaching the child
restraint anchorage system as specified
in S5.9 of FMVSS No. 213 to a vehicle
seat anchorage system specified in
FMVSS No. 225 and without attaching
any tethers, align the child restraint
system facing forward such that Plane A
is aligned with Plane B.

(b) If the child restraint is certified to
S5.9 of FMVSS No. 213, and the vehicle
seat has an anchorage system as
specified in FMVSS No. 225, attach the
child restraint to the vehicle seat
anchorage instead of aligning the
planes. Do not attach the vehicle safety
belt.

S22.2.1.5 Forward facing child
restraint.

S22.2.1.5.1 Place any adjustable seat
belt anchorages at the vehicle
manufacturer’s nominal design position
for a 50th percentile adult male
occupant. Cinch the vehicle belts to any
tension from zero up to 134 N (30 lb) to
secure the child restraint. Measure belt
tension in a flat, straight section of the
lap belt between the child restraint belt
path and the contact point with the belt
anchor or vehicle seat, on the side away
from the buckle (to avoid interference
from the shoulder portion of the belt).

S22.2.1.5.2 Position the 49 CFR part
572 subpart P 3-year-old child dummy
in the child restraint such that the
dummy’s lower torso is centered on the
child restraint and the dummy’s spine is
against the seat back of the child
restraint. Place the arms at the dummy’s
sides.

S$22.2.1.5.3 Attach all belts that
come with the child restraint that are
appropriate for a child of the same
height and weight as the 3-year-old
child dummy, if any, by following, to
the extent possible, the manufacturer’s
instructions provided with the child
restraint for seating children.

S$22.2.1.6 Booster seat.

S22.2.1.6.1 Place any adjustable seat
belt anchorages at the vehicle
manufacturer’s nominal design position
for a 50th percentile adult male
occupant. For booster seats designed to
be secured to the vehicle seat even
when empty, cinch the vehicle belts to
any tension from zero up to 134 N (30
Ib) to secure the booster seat. Measure
belt tension in a flat, straight section of
the lap belt between the child restraint
belt path and the contact point with the
belt anchor or vehicle seat, on the side
away from the buckle (to avoid
interference from the shoulder portion
of the belt).

S22.2.1.6.2 Position the 49 CFR part
572 subpart P 3-year-old child dummy
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in the booster seat such that the
dummy’s lower torso is centered on the
booster seat cushion and the dummy’s
back is parallel to and in contact with
the booster seat back or, if there is no
booster seat back, the vehicle seat back.
Place the arms at the dummy’s sides.

S22.2.1.6.3 If applicable, attach all
belts that come with the child restraint
that are appropriate for a child of the
same height and weight as the 3-year-
old child dummy, if any, by following,
to the extent possible, the
manufacturer’s instructions provided
with the child restraint for seating
children.

S22.2.1.6.4 If applicable, place the
Type 2 manual belt around the test
dummy and fasten the latch. Remove all
slack from the lap belt portion. Pull the
upper torso webbing out of the retractor
and allow it to retract; repeat this four
times. Apply a9to 18 N (2 to 4 1b)
tension load to the lap belt. Allow the
excess webbing in the upper torso belt
to be retracted by the retractive force of
the retractor.

S$22.2.1.7 Start the vehicle engine or
place the ignition in the “on” position,
whichever will turn on the suppression
system, and then close all vehicle doors.

S$22.2.1.8 Wait 10 seconds, then

check whether the air bag is deactivated.

S22.2.2 Unbelted tests with
dummies. Place the 49 CFR part 572
subpart P 3-year-old child dummy on
the right front outboard seat in any of
the following positions (without using a
child restraint or booster seat or the
vehicle’s seat belts):

S22.2.2.1 Sitting on seat with back
against seat back

(a) Position the dummy in the seated
position and place it on the right front
outboard seat.

(b) In the case of vehicles equipped
with bench seats, position the
midsagittal plane of the dummy
vertically and parallel to the vehicle’s
longitudinal centerline and the same
distance from the vehicle’s longitudinal
centerline as the center of the steering
wheel. In the case of vehicles equipped
with bucket seats, position the
midsagittal plane of the dummy
vertically such that it coincides with the
longitudinal centerline of the seat
cushion. Position the torso of the
dummy against the seat back. Position
the dummy’s thighs against the seat
cushion.

(c) Allow the legs of the dummy to
extend off the surface of the seat.

(d) Rotate the dummy’s upper arms
down until they contact the seat back.

(e) Rotate the dummy’s lower arms
until the dummy’s hands contact the
seat cushion.

(f) Start the vehicle engine or place
the ignition in the “on” position,
whichever will turn on the suppression
system, and then close all vehicle doors.

(g) Wait 10 seconds, then check
whether the air bag is deactivated.

S22.2.2.2  Sitting on seat with back
against reclined seat back. Repeat the
test sequence in S22.2.2.1 with the seat
back angle 25 degrees rearward of the
manufacturer’s nominal design position
for the 50th percentile adult male. If the
seat will not recline 25 degrees rearward
of the nominal design position, use the
closest position that does not exceed 25
degrees.

S22.2.2.3 Sitting on seat with back
not against seat back.

(a) Position the dummy in the seated
position and place it on the right front
outboard seat.

(b) In the case of vehicles equipped
with bench seats, position the
midsagittal plane of the dummy
vertically and parallel to the vehicle’s
longitudinal centerline and the same
distance from the vehicle’s longitudinal
centerline as the center of the steering
wheel. In the case of vehicles equipped
with bucket seats, position the
midsagittal plane of the dummy
vertically such that it coincides with the
longitudinal centerline of the seat
cushion. Position the dummy with the
spine vertical so that the horizontal
distance from the dummy’s back to the
seat back is no less than 25 mm (1.0 in)
and no more than 150 mm (6.0 in), as
measured along the dummy’s
midsagittal plane at the mid-sternum
level. To keep the dummy in position,

a material with a maximum breaking
strength of 311 N (70 1b) may be used
to hold the dummy.

(c) Position the dummy’s thighs
against the seat cushion.

(d) Allow the legs of the dummy to
extend off the surface of the seat.

(e) Position the upper arms parallel to
the spine and rotate the dummy’s lower
arms until the dummy’s hands contact
the seat cushion.

(f) Start the vehicle engine or place
the ignition in the “on” position,
whichever will turn on the suppression
system, and then close all vehicle doors.

(g) Wait 10 seconds, then check
whether the air bag is deactivated.

S22.2.2.4 Sitting on seat edge, spine
vertical, hands by the dummy’s sides.

(a) In the case of vehicles equipped
with bench seats, position the
midsagittal plane of the dummy
vertically and parallel to the vehicle’s
longitudinal centerline and the same
distance from the vehicle’s longitudinal
centerline as the center of the steering
wheel. In the case of vehicles equipped
with bucket seats, position the

midsagittal plane of the dummy
vertically such that it coincides with the
longitudinal centerline of the seat
cushion.

(b) Position the dummy in the seated
position forward in the seat such that
the legs are vertical and the back of the
legs rest against the front of the seat
with the spine vertical. If the dummy’s
feet contact the floor pan, rotate the legs
forward until the dummy is resting on
the seat with the feet positioned flat on
the floor pan and the dummy spine
vertical. To keep the dummy in
position, a material with a maximum
breaking strength of 311 N (70 Ib) may
be used to hold the dummy.

(c) Place the upper arms parallel to
the spine.

(d) Lower the dummy’s lower arms
such that they contact the seat cushion.
(e) Start the vehicle engine or place

the ignition in the “on” position,
whichever will turn on the suppression
system, and then close all vehicle doors.

(f) Wait 10 seconds, then check
whether the air bag is deactivated.

S22.2.2.5 Standing on seat, facing
forward.

(a) In the case of vehicles equipped
with bench seats, position the
midsagittal plane of the dummy
vertically and parallel to the vehicle’s
longitudinal centerline and the same
distance from the vehicle’s longitudinal
centerline as the center of the steering
wheel rim. In the case of vehicles
equipped with bucket seats, position the
midsagittal plane of the dummy
vertically such that it coincides with the
longitudinal centerline of the seat
cushion. Position the dummy in a
standing position on the right front
outboard seat cushion facing the front of
the vehicle while placing the heels of
the dummy’s feet in contact with the
seat back.

(b) Rest the dummy against the seat
back, with the arms parallel to the
spine.

(c) If the head contacts the vehicle
roof, recline the seat so that the head is
no longer in contact with the vehicle
roof, but allow no more than 5 mm (0.2
in) distance between the head and the
roof. If the seat does not sufficiently
recline to allow clearance, omit the test.

(d) If necessary use a material with a
maximum breaking strength of 311 N
(70 1b) or spacer blocks to keep the
dummy in position.

(e) Start the vehicle engine or place
the ignition in the “on” position,
whichever will turn on the suppression
system, and then close all vehicle doors.

(f) Wait 10 seconds, then check
whether the air bag is deactivated.

S22.2.2.6 Kneeling on seat, facing
forward.
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(a) In the case of vehicles equipped
with bench seats, position the
midsagittal plane of the dummy
vertically and parallel to the vehicle’s
longitudinal centerline and the same
distance from the vehicle’s longitudinal
centerline as the center of the steering
wheel. In the case of vehicles equipped
with bucket seats, position the
midsagittal plane of the dummy
vertically such that it coincides with the
longitudinal centerline of the seat
cushion.

(b) Position the dummy in a kneeling
position in the right front outboard seat
with the dummy facing the front of the
vehicle with its toes at the intersection
of the seat back and seat cushion.
Position the dummy so that the spine is
vertical. Push down on the legs so that
they contact the seat as much as
possible and then release. Place the
arms parallel to the spine.

(c) If necessary use a material with a
maximum breaking strength of 311 N
(70 1b) or spacer blocks to keep the
dummy in position.

(d) Start the vehicle engine or place
the ignition in the “on” position,
whichever will turn on the suppression
system, and then close all vehicle doors.

(e) Wait 10 seconds, then check
whether the air bag is deactivated.

S22.2.2.7 Kneeling on seat, facing
rearward.

(a) In the case of vehicles equipped
with bench seats, position the
midsagittal plane of the dummy
vertically and parallel to the vehicle’s
longitudinal centerline and the same
distance from the vehicle’s longitudinal
centerline as the center of the steering
wheel. In the case of vehicles equipped
with bucket seats, position the
midsagittal plane of the dummy
vertically such that it coincides with the
longitudinal centerline of the seat
cushion.

(b) Position the dummy in a kneeling
position in the right front outboard seat
with the dummy facing the rear of the
vehicle. Position the dummy such that
the dummy’s head and torso are in
contact with the seat back. Push down
on the legs so that they contact the seat
as much as possible and then release.
Place the arms parallel to the spine.

(c) Start the vehicle engine or place
the ignition in the “on” position,
whichever will turn on the suppression
system, and then close all vehicle doors.

(d) Wait 10 seconds, then check
whether the air bag is deactivated.

S22.2.2.8 Lying on seat. This test is
performed only in vehicles with 3
designated front seating positions.

(a) Lay the dummy on the right front
outboard seat such that the following
criteria are met:

(1) The midsagittal plane of the
dummy is horizontal,

(2) The dummy’s spine is
perpendicular to the vehicle’s
longitudinal axis,

(3) The dummy’s arms are parallel to
its spine,

(4) A plane passing through the two
shoulder joints of the dummy is vertical,

(5) The anterior of the dummy is
facing the vehicle front,

(6) The head of the dummy is
positioned towards the passenger door,
and

(7) The horizontal distance from the
topmost point of the dummy’s head to
the vehicle door is 50 to 100 mm (2—4
in).

(8) The dummy is as far back in the
seat as possible.

(b) Rotate the thighs as much as
possible toward the chest of the dummy
and rotate the legs as much as possible
against the thighs.

(c) Move the dummy’s upper left arm
parallel to the vehicle’s transverse plane
and the lower left arm 90 degrees to the
upper arm. Rotate the lower left arm
about the elbow joint and toward the
dummy’s head until movement is
obstructed.

(d) Start the vehicle engine or place
the ignition in the “on” position,
whichever will turn on the suppression
system, and then close all vehicle doors.

(e) Wait 10 seconds, then check
whether the air bag is deactivated.

S22.3 Static tests of automatic
suppression feature which shall result
in activation of the passenger air bag
system.

S22.3.1 Each vehicle certified to this
option shall comply in tests conducted
with the right front outboard seating
position at the full rearward, middle,
and, subject to S16.3.3.1.8, full forward
positions. All tests are conducted with
the seat height, if adjustable, in the mid-
height position.

S22.3.2 Place a 49 CFR part 572
subpart O 5th percentile adult female
test dummy at the right front outboard
seating position of the vehicle, in
accordance with procedures specified in
S16.3.3 of this standard, except as
specified in S22.3.1. Do not fasten the
seat belt.

S22.3.3 Start the vehicle engine or
place the ignition in the “on” position,
whichever will turn on the suppression
system, and then close all vehicle doors.

S22.3.4 Wait 10 seconds, then check
whether the air bag system is activated.

S22.4 Low risk deployment tests.

S22.4.1 Each vehicle that is certified
as complying with S21.4 shall meet the
following test requirements with the 49
CFR part 572, subpart P 3-year-old child
dummy in both of the following

positions: Position 1 (S22.4.2) and
Position 2 (S22.4.3).

S22.4.1.1 Locate and mark a point
on the front of the dummy’s chest jacket
on the midsaggital plane which is 114
mm (4.5 in) # 3 mm (+ 0.1 in) along the
surface of the skin from the top of the
skin at the neck line. This is referred to
as ‘“Point 1.”

S22.4.1.2 Locate the vertical plane
parallel to the vehicle longitudinal
centerline through the geometric center
of the opening through which the right
front air bag deploys into the occupant
compartment. This is referred to as
“Plane D.”

S22.4.1.3 Locate the horizontal
plane through the geometric center of
the opening through which the right
front air bag deploys into the occupant
compartment. This is referred to as
“Plane C.”

S22.4.2 Position 1 (chest on
instrument panel).

S22.4.2.1 If a seat is adjustable in the
fore and aft and/or vertical directions,
move the seat to the rear-most seating
position and full-down height
adjustment. If the seat cushion adjusts
fore and aft, independent of the entire
seat, adjust the seat cushion to the full-
rearward position. If the seat back is
adjustable, place the seat back at the
manufacturer’s nominal design seat
back angle for a 50th percentile adult
male as specified in S8.1.3 of FMVSS
No. 208. Position any adjustable parts of
the seat that provide additional support
so that they are in the lowest or most
open adjustment position. If adjustable,
set the head restraint in the lowest
position.

S22.4.2.2 Place the dummy in the
front passenger seat such that:

S522.4.2.2.1 The midsagittal plane is
coincident with Plane D.

S522.4.2.2.2 The legs are initially
vertical to the floor pan. The legs and
thighs shall be adjusted to the extent
necessary for the head/torso to contact
the instrument panel as specified in
S22.4.2.3.

S22.4.2.2.3 The upper arms are
parallel to the torso and the hands are
in contact with the thighs.

S22.4.2.3 Without changing the seat
position and with the dummy’s thorax
instrument cavity rear face vertical,
move the dummy forward until the
dummy head/torso contacts the
instrument panel. If the dummy loses
contact with the seat cushion because of
the forward movement, maintain the
height of the dummy and the angle of
the thigh with respect to the torso. Once
contact is made, raise the dummy
vertically until Point 1 lies in Plane C.
If the dummy’s head contacts the
windshield and keeps Point 1 from
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reaching Plane C, lower the dummy
until there is no more than 5 mm (0.2
in) clearance between the head and the
windshield. (The dummy shall remain
in contact with the instrument panel
while being raised or lowered, which
may change the dummy’s fore-aft
position.)

S22.4.2.4 If possible, position the
legs of the dummy so that the legs are
vertical and the feet rest flat on the floor
pan of the vehicle. If the positioning
against the instrument panel does not
allow the feet to be on the floor pan, the
feet shall be parallel to the floor pan.

S22.4.2.5 If necessary, material with
a maximum breaking strength of 311 N
(70 1b) and spacer blocks may be used
to support the dummy in position. The
material should support the torso rather
than the head. Support the dummy so
that there is minimum interference with
the full rotational and translational
freedom for the upper torso of the
dummy and the material does not
interfere with the air bag.

S22.4.3 Position 2 (head on
instrument panel).

S22.4.3.1 Place the passenger seat in
the full rearward seating position. Place
the seat back at the manufacturer’s
nominal design seat back angle for a
50th percentile adult male as specified
in S8.1.3 of FMVSS No. 208. If
adjustable in the vertical direction,
place the seat in the mid-height
position. If the seat cushion adjusts fore
and aft, independent of the entire seat,
adjust the seat cushion to the full
rearward position. Position any
adjustable parts of the seat that provide
additional support so that they are in
the lowest or most open adjustment
position. If adjustable, set the head
restraint in the lowest position.

S22.4.3.2 Place the dummy in the
front passenger seat such that:

S22.4.3.2.1 The midsagittal plane is
coincident with Plane D.

S22.4.3.2.2 The legs are vertical to
the floor pan, the back of the legs are in
contact with the seat cushion, and the
dummy’s thorax instrument cavity rear
face is vertical. If it is not possible to
position the dummy with the legs in the
prescribed position, rotate the legs
forward until the dummy is resting on
the seat with the feet positioned flat on
the floor pan, and the back of the legs
are in contact with the front of the seat
cushion. Set the transverse distance
between the longitudinal centerlines at
the front of the dummy’s knees at 86 to
91 mm (3.4 to 3.6 in), with the thighs
and the legs of the dummy in vertical
planes.

S22.4.3.2.3 The upper arms are
parallel to the torso and the hands are
in contact with the thighs.

S22.4.3.3 Move the seat forward,
while maintaining the thorax
instrument cavity rear face orientation
until any part of the dummy contacts
the vehicle’s instrument panel.

S22.4.3.4 If dummy contact has not
been made with the vehicle’s
instrument panel at the full forward
seating position of the seat, slide the
dummy forward until contact is made.
Maintain the thorax instrument cavity
rear face vertical orientation, the height
of the dummy, and the angle of the
thigh with respect to the horizontal.

S22.4.3.5 If head/torso contact with
the instrument panel has not been
made, maintain the angle of the thighs
with respect to the horizontal while
applying a force towards the front of the
vehicle on the spine of the dummy
between the shoulder joints until the
head or torso comes into contact with
the vehicle’s instrument panel.

S22.4.3.6 If necessary, material with
a maximum breaking strength of 311 N
(70 1b) and spacer blocks may be used
to support the dummy in position. The
material should support the torso rather
than the head. Support the dummy so
that there is minimum interference with
the full rotational and translational
freedom for the upper torso of the
dummy and the material does not
interfere with the air bag.

S22.4.4 Deploy the right front
outboard frontal air bag system. If the
frontal air bag system contains a
multistage inflator, the vehicle shall be
able to comply with the injury criteria
at any stage or combination of stages or
time delay between successive stages
that could occur in a rigid barrier crash
test at or below 26 km/h (16 mph),
under the test procedure specified in
S22.5.

S22.5 Test procedure for
determining stages of air bag systems
subject to low risk deployment (low
speed crashes) test requirement.

S22.5.1 The test described in S22.5.2
shall be conducted with an unbelted
50th percentile adult male test dummy
in the driver seating position according
to S8 of FMVSS No. 208 as it applies to
that seating position and an unbelted
5th percentile adult female test dummy
either in the right front seating position
according to S16 as it applies to that
seating position or at any fore-aft seat
position on the passenger side.

S22.5.2 Impact the vehicle traveling
longitudinally forward at any speed, up
to and including 26 km/h (16 mph) into
a fixed rigid barrier that is
perpendicular + 5 degrees to the line of
travel of the vehicle under the
applicable conditions of S8 and S10 of
FMVSS No. 208, and S16 of this
standard excluding S10.7, S10.8 and

S510.9 of FMVSS No. 208 and S16.3.5 of
this standard.

S$22.5.3 Determine which inflation
stage or combination of stages are fired
and determine the time delay between
successive stages. That stage or
combination of stages, with time delay
between successive stages, shall be used
in deploying the air bag when
conducting the low risk deployment
tests described in S22.4, S24.4, and S26.

S22.5.4 If the air bag does not
deploy in the impact described in
S22.5.2, the low risk deployment tests
described in S22.4, S24.4, and S26 shall
be conducted with all stages using the
maximum time delay between stages.

S23 [Reserved] See §571.208, S23.

S24 Test procedure for S23 of
FMVSS No. 208.

S24.1 General provisions and
definitions.

S24.1.1 Tests specifying the use of a
booster seat may be conducted using
any such restraint listed in section D of
Appendix A of FMVSS No. 208. The
booster seat may be unused or have
been previously used only for automatic
suppression. If it has been used, there
shall not be any visible damage prior to
the test. Booster seats are to be used in
the manner appropriate for a 6-year-old
child of the same height and weight as
the 6-year-old child dummy.

S24.1.2 Unless otherwise specified,
each vehicle certified to this option
shall comply in tests conducted with
the right front outboard seating position
at the full rearward seat track position,
the middle seat track position, and the
full forward seat track position. If the
dummy contacts the vehicle interior,
move the seat rearward to the next
detent that provides clearance. If the
seat is a power seat, move the seat
rearward while assuring that there is a
maximum of 5 mm (0.2 in) distance
between the vehicle interior and the
point on the dummy that would first
contact the vehicle interior. All tests are
conducted with the seat height, if
adjustable, in the mid-height position,
and with the seat back angle, if
adjustable, at the manufacturer’s
nominal design seat back angle for a
50th percentile adult male as specified
in S8.1.3 of FMVSS No. 208.

S24.1.3 Except as otherwise
specified, if the booster seat has an
anchorage system as specified in $5.9 of
FMVSS No. 213 and is tested in a
vehicle with a right front outboard
vehicle seat that has an anchorage
system as specified in FMVSS No. 225,
the vehicle shall comply with the belted
test conditions with the restraint
anchorage system attached to the
vehicle seat anchorage system and the
vehicle seat belt unattached. It shall also
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comply with the belted test conditions
with the restraint anchorage system
unattached to the vehicle seat anchorage
system and the vehicle seat belt
attached. The vehicle shall comply with
the unbelted test conditions with the
restraint anchorage system unattached
to the vehicle seat anchorage system.

S24.1.4 Do not attach any tethers.

S24.1.5 The definitions provided in
S$16.3.1 through S16.3.10 apply to the
tests specified in S24.

S24.1.6 For leg and thigh angles, use
the following references:

S24.1.6.1 Thigh—a straight line on
the thigh skin between the center of the
5/16—18 UNC-2B threaded access hole
in the upper leg clamp (drawing 127—
4004, 6 YR H3—upper leg clamp) and
the knee screw (part 9000248 in
drawing 127—4000-1 & -2, leg
assembly).

S$24.1.6.2 Leg—a straight line on the
leg skin between the center of the lower
leg screw (part 9001170 in drawing 127—
4000-1 & —2, leg assembly) and the knee
screw (part 9000248 in drawing 127—
4000-1 & —2, leg assembly).

S24.2  Static tests of automatic
suppression feature which shall result
in deactivation of the passenger air bag.
Each vehicle that is certified as
complying with S23.2 of FMVSS No.
208 shall meet the following test
requirements.

S24.2.1 Except as provided in
S24.2.2, conduct all tests as specified in
S22.2, except that the 49 CFR part 572
subpart N 6-year-old child dummy shall
be used.

S24.2.2 Exceptions. The tests
specified in the following paragraphs of
S22.2 need not be conducted: S22.2.1.5,
S22.2.2.3,S22.2.2.5, S22.2.2.6,
S22.2.2.7, and S22.2.2.8.

S24.2.3 Sitting back in the seat and
leaning on the right front passenger
door.

(a) Position the dummy in the seated
position and place the dummy in the
right front outboard seat. For bucket
seats, position the midsagittal plane of
the dummy vertically such that it
coincides with the longitudinal center
line of the seat cushion. For bench seats,
position the midsagittal plane of the
dummy vertically and parallel to the
vehicle’s longitudinal centerline and the
same distance from the longitudinal
centerline of the vehicle as the center of
the steering wheel.

(b) Place the dummy’s back against
the seat back and rest the dummy’s
thighs on the seat cushion.

(c) Allow the legs and feet of the
dummy to extend off the surface of the
seat. If this positioning of the dummy’s
legs is prevented by contact with the
instrument panel, move the seat

rearward to the next detent that
provides clearance. If the seat is a power
seat, move the seat rearward, while
assuring that there is a maximum of 5
mm (0.2 in) distance between the
vehicle interior and the part of the
dummy that was in contact with the
vehicle interior.

(d) Rotate the dummy’s upper arms
toward the seat back until they make
contact.

(e) Rotate the dummy’s lower arms
down until they contact the seat.

(f) Close the vehicle’s passenger-side
door and then start the vehicle engine
or place the ignition in the “on”
position, whichever will turn on the
suppression system.

(g) Push against the dummy’s left
shoulder to lean the dummy against the
door; close all remaining doors.

(h) Wait 10 seconds, then check
whether the air bag is deactivated.

S24.3 Static tests of automatic
suppression feature which shall result
in activation of the passenger air bag
system.

S24.3.1 Each vehicle certified to this
option shall comply in tests conducted
with the right front outboard seating
position at the full rearward seat track
position, the middle seat track position,
and, subject to S16.3.3.1.8, the full
forward seat track position. All tests are
conducted with the seat height, if
adjustable, in the mid-height position.

S24.3.2 Place a 49 CFR part 572
subpart O 5th percentile adult female
test dummy at the right front outboard
seating position of the vehicle, in
accordance with procedures specified in
S$16.3.3 of this standard, except as
specified in S24.3.1. Do not fasten the
seat belt.

S24.3.3 Start the vehicle engine or
place the ignition in the “on” position,
whichever will turn on the suppression
system, and then close all vehicle doors.

S24.3.4 Wait 10 seconds, then check
whether the air bag system is activated.

S24.4 Low risk deployment tests.

S24.4.1 Each vehicle that is certified
as complying with S23.4 of FMVSS No.
208 shall meet the following test
requirements with the 49 CFR part 572
subpart N 6-year-old child dummy in
both of the following positions: Position
1 (S24.4.2) or Position 2 (S24.4.3).

S24.4.1.1 Locate and mark a point
on the front of the dummy’s chest jacket
on the midsagittal plane which is 139
mm (5.5 in) + 3 mm (+ 0.1 in) along the
surface of the skin from the top of the
skin at the neckline. This is referred to
as “Point 1.”

S24.4.1.2 Locate the vertical plane
parallel to the vehicle longitudinal
centerline through the geometric center
of the opening through which the right

front air bag deploys into the occupant
compartment. This is referred to as
“Plane D.”

S24.4.1.3 Locate the horizontal
plane through the geometric center of
the opening through which the right
front air bag deploys into the occupant
compartment. This is referred to as
‘“Plane C.”

S24.4.2 Position 1 (chest on
instrument panel).

S24.4.2.1 If a seat is adjustable in the
fore and aft and/or vertical directions,
move the seat to the rearmost seating
position and full down height
adjustment. If the seat cushion adjusts
fore and aft, independent of the entire
seat, adjust the seat cushion to the full
rearward position. If the seat back is
adjustable, place the seat back at the
manufacturer’s nominal design seat
back angle for a 50th percentile adult
male as specified in S8.1.3. Position any
adjustable parts of the seat that provide
additional support so that they are in
the lowest or most open adjustment
position. Position an adjustable head
restraint in the lowest position.

S24.4.2.2 Remove the legs of the
dummy at the pelvic interface.

S24.4.2.3 Place the dummy in the
front passenger seat such that:

(a) The midsagittal plane is coincident
with Plane D.

(b) The upper arms are parallel to the
torso and the hands are next to where
the thighs would be.

(c) Without changing the seat position
and with the dummy’s thorax
instrument cavity rear face 6 degrees
forward of the vertical, move the
dummy forward until the dummy head/
torso contacts the instrument panel. If
the dummy loses contact with the seat
cushion because of the forward
movement, maintain the height of the
dummy while moving the dummy
forward. If the head contacts the
windshield before head/torso contact
with the instrument panel, maintain the
thorax instrument cavity angle and
move the dummy forward such that the
head is following the angle of the
windshield until there is head/torso
contact with the instrument panel. Once
contact is made, raise or lower the
dummy vertically until Point 1 lies in
Plane C. If the dummy’s head contacts
the windshield and keeps Point 1 from
reaching Plane C, lower the dummy
until there is no more than 5 mm (0.2
in) clearance between the head and the
windshield. (The dummy shall remain
in contact with the instrument panel
while being raised or lowered which
may change the dummy’s fore-aft
position.)

S24.4.2.4 If necessary, material with
a maximum breaking strength of 311 N
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(70 1b) and spacer blocks may be used
to support the dummy in position. The
material should support the torso rather
than the head. Support the dummy so
that there is minimum interference with
the full rotational and translational
freedom for the upper torso of the
dummy and the material does not
interfere with the air bag.

S24.4.3 Position 2 (head on
instrument panel).

S24.4.3.1 Place the passenger seat in
the full rearward seating position. Place
the seat back at the manufacturer’s
nominal design seat back angle for a
50th percentile adult male as specified
in $8.1.3 of FMVSS No. 208. If
adjustable in the vertical direction,
place the seat in the mid-height
position. If the seat cushion adjusts fore
and aft, independent of the entire seat,
adjust the seat cushion to the full
rearward position. Position any
adjustable parts of the seat that provide
additional support so that they are in
the lowest or most open adjustment
position. Position an adjustable head
restraint in the lowest position.

S24.4.3.2 Place the dummy in the
front passenger seat such that:

(a) The midsagittal plane is coincident
with Plane D.

(b) The legs are perpendicular to the
floor pan, the back of the legs are in
contact with the seat cushion, and the
dummy’s thorax instrument cavity rear
face is 6 degrees forward of vertical. If
it is not possible to position the dummy
with the legs in the prescribed position,
rotate the legs forward until the dummy
is resting on the seat with the feet
positioned flat on the floor pan and the
back of the legs are in contact with the
front of the seat cushion. Set the
transverse distance between the
longitudinal centerlines at the front of
the dummy’s knees at 112 to 117 mm
(4.4. to 4.6 in), with the thighs and the
legs of the dummy in vertical planes.

(c) The upper arms are parallel to the
torso and the hands are in contact with
the thighs. S24.4.3.3 Move the seat
forward, while maintaining the thorax
instrument cavity rear face orientation
until any part of the dummy contacts
the vehicle’s instrument panel.

S24.4.3.4 If dummy contact has not
been made with the vehicle’s
instrument panel at the full forward
seating position of the seat, slide the
dummy forward on the seat until
contact is made. Maintain the thorax
instrument cavity rear face orientation,
the height of the dummy, and the angle
of the thigh with respect to the
horizontal.

S24.4.3.5 If head/torso contact has
not been made with the instrument
panel, maintain the angle of the thighs

with respect to the horizontal while
applying a force towards the front of the
vehicle on the spine of the dummy
between the shoulder joints until the
head/torso comes into contact with the
vehicle’s instrument panel.

S24.4.3.6 If necessary, material with
a maximum breaking strength of 311 N
(70 1b) and spacer blocks may be used
to support the dummy in position.
Material should support the torso rather
than the head. Support the dummy so
that there is minimum interference with
the full rotational and translational
freedom for the upper torso of the
dummy and the material does not
interfere with the air bag.

S24.4.4 Deploy the right front
outboard frontal air bag system. If the
frontal air bag system contains a
multistage inflator, the vehicle shall be
able to comply with the injury criteria
at any stage or combination of stages
and at any time delay between
successive stages that could occur in a
rigid barrier crash at speeds up to 26
km/h (16 mph) under the test procedure
specified in S22.5.

S25 [Reserved] See §571.208, S25.

S26 Procedure for low risk
deployment tests of driver air bag.

S26.1 Each vehicle that is certified
as complying with S25.3 of FMVSS No.
208 shall meet the requirements of
S525.3 and S25.4 with the 49 CFR part
572 subpart O 5th percentile adult
female dummy in both of the following
positions: Driver position 1 (526.2) and
Driver position 2 (S26.3).

S26.2 Driver position 1 (chin on
module).

S26.2.1 Adjust the steering controls
so that the steering wheel hub is at the
geometric center of the locus it
describes when it is moved through its
full range of driving positions. If there
is no setting at the geometric center,
position it one setting lower than the
geometric center. Set the rotation of the
steering wheel so that the vehicle
wheels are pointed straight ahead.

S26.2.2 Locate the vertical plane
parallel to the vehicle longitudinal axis
which passes through the geometric
center of the opening through which the
driver air bag deploys into the occupant
compartment. This is referred to as
“Plane E.”

S26.2.3 Place the seat in the full
rearward seating position. If adjustable
in the vertical direction, place the seat
in the mid-height position. If the seat
cushion adjusts fore and aft,
independent of the entire seat, adjust
the seat cushion to the full rearward
position. If the seat back is adjustable,
place the seat back at the manufacturer’s
nominal design seat back angle for a
50th percentile adult male as specified

in S8.1.3 of FMVSS No. 208. If the seat
cushion contains an independent seat
cushion angle adjustment mechanism,
adjust the seat cushion angle to the
middle of the range of seat cushion
angles. Position any adjustable parts of
the seat that provide additional support
so that they are in the lowest or most
open adjustment position. Position an
adjustable head restraint in the lowest
position.

S526.2.4 Place the dummy in the
driver’s seat such that:

526.2.4.1 The midsagittal plane is
coincident with Plane E.

S526.2.4.2 The legs are perpendicular
to the floor pan and the back of the legs
are in contact with the seat cushion. The
legs may be adjusted if necessary to
achieve the final head position.

S526.2.4.3 The dummy’s thorax
instrument cavity rear face is 6 degrees
forward (toward the front of the vehicle)
of the steering wheel angle (i.e., if the
steering wheel angle is 25 degrees from
vertical, the thorax instrument cavity
rear face angle is 31 degrees).

S526.2.4.4 The initial transverse
distance between the longitudinal
centerlines at the front of the dummy’s
knees is 160 to 170 mm (6.3 to 6.7 in),
with the thighs and legs of the dummy
in vertical planes.

S$26.2.4.5 The upper arms are
parallel to the torso and the hands are
in contact with the thighs.

S$26.2.5 Maintaining the spine angle,
slide the dummy forward until the
head/torso contacts the steering wheel.

S26.2.6 While maintaining the spine
angle, adjust the height of the dummy
so that the bottom of the chin is in the
same horizontal plane as the highest
point of the air bag module cover
(dummy height can be adjusted using
the seat height adjustments and/or
spacer blocks). If the seat prevents the
bottom of the chin from being in the
same horizontal plane as the module
cover, adjust the dummy height to as
close to the prescribed position as
possible.

S$26.2.7 If necessary, material with a
maximum breaking strength of 311 N
(70 1b) and spacer blocks may be used
to support the dummy in position. The
material should support the torso rather
than the head. Support the dummy so
that there is minimum interference with
the full rotational and translational
freedom for the upper torso of the
dummy and the material does not
interfere with the air bag.

S26.3 Driver position 2 (chin on
rim).

S$26.3.1 Place the seat in the full
rearward seating position. If adjustable
in the vertical direction, place the seat
in the mid-height position. If the seat
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cushion adjusts fore and aft,
independent of the entire seat, adjust
the seat cushion to the full rearward
position. If the seatback is adjustable,
place the seat back at the manufacturer’s
nominal design seat back angle for a
50th percentile adult male as specified
in $8.1.3 of FMVSS No. 208. If the seat
cushion contains an independent seat
cushion angle adjustment mechanism,
adjust the seat cushion angle to the
middle of the range of seat cushion
angles. Position any adjustable parts of
the seat that provide additional support
so that they are in the lowest or most
open adjustment position. Position an
adjustable head restraint in the lowest
position.

S526.3.2 Adjust the steering controls
so that the steering wheel hub is at the
geometric center of the locus it
describes when it is moved through its
full range of driving positions. If there
is no setting at the geometric center,
position it one setting lower than the
geometric center. Set the rotation of the
steering wheel so that the vehicle
wheels are pointed straight ahead.

526.3.3 Locate the vertical plane
parallel to the vehicle longitudinal axis
which passes through the geometric
center of the opening through which the
driver air bag deploys into the occupant
compartment. This is referred to as
“Plane E.”

S26.3.4 Place the dummy in the
driver’s seat position such that:

S26.3.4.1 The midsagittal plane is
coincident with Plane E.

S26.3.4.2 The legs are perpendicular
to the floor pan and the back of the legs
are in contact with the seat cushion. The
legs may be adjusted if necessary to
achieve the final head position.

S$26.3.4.3 The dummy’s thorax
instrument cavity rear face is 6 degrees
forward (toward the front of the vehicle)
of the steering wheel angle (i.e., if the
steering wheel angle is 25 degrees from
vertical, the thorax instrument cavity
rear face angle is 31 degrees).

S$26.3.4.4 The initial transverse
distance between the longitudinal
centerlines at the front of the dummy’s
knees is 160 to 170 mm (6.3 to 6.7 in),
with the thighs and legs of the dummy
in vertical planes.

S$26.3.4.5 The upper arms are
parallel to the torso and the hands are
in contact with the thighs.

S$26.3.5 Maintaining the spine angle,
slide the dummy forward until the
head/torso contacts the steering wheel.

S526.3.6 While maintaining the spine
angle, position the dummy so that a
point on the chin 40 mm below the
center of the mouth (chin point) is in
contact with the rim of the uppermost
portion of the steering wheel. If the

dummy’s head contacts the vehicle
windshield or upper interior before the
prescribed position can be obtained,
lower the dummy until there is no more
than 5 mm (0.2 in) clearance between
the vehicle’s windshield or upper
interior, as applicable.

S26.3.7 If the steering wheel can be
adjusted so that the chin point can be
in contact with the rim of the uppermost
portion of the steering wheel, adjust the
steering wheel to that position and
readjust the spine angle to coincide with
the steering wheel angle. Position the
dummy so that the chin point is in
contact with the rim of the uppermost
portion of the steering wheel.

S526.3.8 If necessary, material with a
maximum breaking strength of 311 N
(70 1b) and spacer blocks may be used
to support the dummy in position. The
material should support the torso rather
than the head. Support the dummy so
that there is minimum interference with
the full rotational and translational
freedom for the upper torso of the
dummy and the material does not
interfere with the air bag.

S26.4 Deploy the left front outboard
frontal air bag system. If the air bag
system contains a multistage inflator,
the vehicle shall be able to comply with
the injury criteria at any stage or
combination of stages or time delay
between successive stages that could
occur in a rigid barrier crash at speeds
up to 26 km/h (16 mph) under the test
procedure specified in S22.5.

S27 through S29 [Reserved] See
§571.208, S27 through S29.

Issued on: January 16, 2004.
Jeffrey W. Runge,
Administrator.
[FR Doc. 04-1386 Filed 1-21-04; 5:06 pm]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 031126297-3297-01; I.D.
012204A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 610 of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in Statistical Area

610 of the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the first seasonal allowance of the
pollock interim total allowable catch
(TAC) for Statistical Area 610 of the
GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), January 22, 2004, until
superseded by the notice of Final 2004
Harvest Specifications of Groundfish for
the GOA, which will be published in
the Federal Register.

FOR FURTHER INFORMATION CONTACT: ]OSh
Keaton, 907-586—-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The first seasonal allowance of the
pollock interim TAC in Statistical Area
610 of the GOA is 2,894 metric tons (mt)
as established by the interim 2004
harvest specifications for groundfish of
the GOA (68 FR 67964, December 5,
2003).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the first seasonal
allowance of the pollock interim TAC in
Statistical Area 610 will soon be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 2,694 mt, and is
setting aside the remaining 200 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will soon be reached.
Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical
Area 610 of the GOA.

Maximum retainable amounts may be
found in the regulations at § 679.20(e)
and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
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impracticable and contrary to the public
interest as it would prevent the Agency
from responding to the most recent
fisheries data in a timely fashion and
would delay the closure of the pollock
fishery under the interim TAC in
Statistical Area 610.

The AA also finds good cause to
waive the 30—day delay in the effective

date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by section

679.20 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: January 22, 2004.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04-1676 Filed 1-22—04; 4:20 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1220
[No. LS-03-09]
Soybean Promotion and Research

Program: Procedures to Request a
Referendum

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the procedures for soybean
producers to request a referendum on
the Soybean Promotion and Research
Order (Order), as authorized under the
Soybean Promotion, Research, and
Consumer Information Act (Act). The
changes are intended to improve the
operation of these procedures. The Act
provides that the Department of
Agriculture (USDA), 5 years after the
conduct of the initial referendum and
every 5 years thereafter, will give
soybean producers the opportunity to
request an additional referendum on the
Order. Individual producers and other
producer entities would be provided the
opportunity to request a referendum
during a specified period announced by
USDA, at the county Farm Service
Agency (FSA) office where FSA
maintains and processes the producer’s
administrative farm records. For the
producer not participating in FSA
programs, the opportunity to request a
referendum would be provided at the
county FSA office serving the county
where the producer owns or rents land.
If at least 10 percent of U.S. soybean
producers (not in excess of one-fifth of
which may be producers in any one
State) support the conduct of a
referendum, a referendum must be
conducted within 1 year of that
determination.

DATES: Written comments must be
received by February 17, 2004.

ADDRESSES: Send comments to Kenneth
R. Payne, Chief; Marketing Programs

Branch; Livestock and Seed Program;
Agricultural Marketing Service (AMS),
USDA, Room 2638-S; STOP 0251; 1400
Independence Avenue, SW.,
Washington, DC 20250-0251.
Comments may also be sent
electronically to
SoybeanComments@usda.gov or by
facsimile at (202) 720-1125. All
comments should reference the docket
number LS-03-09, the date, and the
page number of this issue of the Federal
Register. Comments received may be
inspected at this location between 8
a.m. and 4:30 p.m., Monday through
Friday, except holidays, or via the
Internet at http://www.ams.usda.gov/
Isg/mpb/rp-soy.htm.

FOR FURTHER INFORMATION CONTACT:
Kenneth R. Payne, Chief, Marketing
Programs Branch on (202) 720-1115, fax
(202) 720-1125, or by e-mail at
Kenneth.Payne@usda.gov or Phil
Brockman, USDA, Farm Service
Agency, on (202) 690-8034, fax (202)
720-5900, or by e-mail on
Phil.Brockman@usda.gov.

Producers can determine the location
of county FSA offices by contacting (1)
the nearest county FSA office, (2) the
State FSA office, or (3) through an
online search of FSA’s Web site at http:/
/www.fsa.usda.gov/pas/default.asp.
From the options available on this Web
page select “Your local office,” click on
your State, and click on the map to
select a county.

SUPPLEMENTARY INFORMATION:
Executive Orders 12866

The Office of Management and Budget
(OMB) has waived the review process
required by Executive Order 12866 for
this action.

Executive Orders 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This proposal is not
intended to have a retroactive effect.
This proposed rule would not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 1971 of the Act, a person subject
to the Order may file a petition with
USDA stating that the Order, any
provision of the Order, or any obligation
imposed in connection with the Order,

is not in accordance with the law and
requesting a modification of the Order
or an exemption from the Order. The
petitioner is afforded the opportunity
for a hearing on the petition. After a
hearing, USDA would rule on the
petition. The Act provides that the
district courts of the United States in
any district in which such person is an
inhabitant, or has their principal place
of business, has jurisdiction to review
USDA’s ruling on the petition, if a
complaint for this purpose is filed
within 20 days after the date of the entry
of the ruling.

Further, section 1974 of the Act
provides, with certain exceptions, that
nothing in the Act may be construed to
preempt or supersede any other program
relating to soybean promotion, research,
consumer information, or industry
information organized and operated
under the laws of the United States or
any State. One exception in the Act
concerns assessments collected by
Qualified State Soybean Boards
(QSSBs). The exception provides that to
ensure adequate funding of the
operations of QSSBs under the Act, no
State law or regulation may limit or
have the effect of limiting the full
amount of assessments that a QSSB in
that State may collect, and which is
authorized to be credited under the Act.
Another exception concerns certain
referenda conducted during specified
periods by a State relating to the
continuation or termination of a QSSB
or State soybean assessment.

Regulatory Flexibility Act

The Agricultural Marketing Service
has determined that this proposed rule
will not have a significant impact on a
substantial number of small entities as
defined by the Regulatory Flexibility
Act (RFA) (5 United States Code (U.S.C.)
601 et seq.). Participation in the Request
for Referendum is voluntary. Not all
persons subject to the Order are
expected to participate. USDA
personnel would determine producer
eligibility.

For the purposes of the Request for
Referendum, the Secretary would use
the most recent number of soybean
producers identified by USDA’s FSA.
The latest number of soybean producers
identified by FSA was obtained by
averaging the number of soybeans
producers for crop years 2001 (597,151)
and 2002 (573,825). Therefore, the
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number of soybean producers who
would be eligible to participate in the
Request for Referendum would be
585,488. The majority of producers
subject to the Order are small businesses
under the criteria established by the
Small Business Administration (SBA)
(13 CFR 121.201). SBA defines small
agricultural producers as those having
annual receipts of less than $750,000
annually.

This proposed rule would revise the
current procedures for soybean
producers to request a referendum on
the Order. The proposed changes affect
a number of sections in subpart F of part
1220, and include requiring
documentation with form LS-51-1 to
demonstrate that the producer or
producer entity paid soybean
assessments. Other changes are
intended to improve the operation of the
procedures. The procedures to request a
referendum on the Soybean Checkoff
Program would permit all eligible
producers who have been engaged in
the production of soybeans or soybean
products, during a representative
period, to participate.

The information collection
requirements, as discussed below, are
minimal. Requesting a form by mail, in-
person, facsimile, or via the Internet
would not impose a significant
economic burden on participants.
Accordingly, the Administrator of AMS
has determined that this proposed rule
will not have a significant economic
impact on a substantial number of small
business entities.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1990 (44 U.S.C.
Chapter 35), the reporting and
recordkeeping requirements included in
7 CFR part 1220 were previously
approved by OMB and were assigned
OMB control number 0581-0093. The
purpose of this proposed rule is to
provide soybean producers the
opportunity to request a referendum on
the Order. The proposed changes would
affect the information collection
requirements by requiring
documentation to be provided with
form LS-51-1. However, providing the
documentation will have no significant
impact on the approved per response
burden for form LS-51-1.

Background

The Act (7 U.S.C. 6301-6311)
provides for the establishment of a
coordinated program of promotion and
research designed to strengthen the
soybean industry’s position in the
marketplace, and to maintain and
expand domestic and foreign markets

and uses for soybeans and soybean
products. The program is financed by an
assessment of 0.5 of 1 percent of the net
market price of soybeans sold by
producers. The final Order establishing
a Soybean Promotion, Research, and
Consumer Information program was
published in the July 9, 1991, issue of
the Federal Register (56 FR 31043) and
assessments began on September 1,
1991.

The Act required that an initial
referendum be conducted no earlier
than 18 months and not later than 36
months after the issuance of the Order
to determine whether the Order should
be continued.

The initial referendum was conducted
on February 9, 1994. On April 1, 1994,
the Secretary announced that of the
85,606 valid ballots cast, 46,060 (53.8
percent) were in favor of continuing the
Order and the remaining 39,546 votes
(46.2 percent) were against continuing
the Order. The Act required approval by
a simple majority for the Order to
continue.

The Act also required that within 18
months after the Secretary announced
the results of the initial referendum, the
Secretary would conduct a poll among
producers to determine if producers
favored a referendum on the
continuance of the payment of refunds
under the Order.

A July 25, 1995, nationwide poll of
soybean producers did not generate
sufficient support for a refund
referendum to be held. A refund
referendum would have been held if at
least 20 percent (not in excess of one-
fifth of which may be producers in any
one State) of the 381,000 producers
(76,200) nationwide requested it. Only
48,782 soybean producers participated
in the poll. Consequently, refunds were
discontinued on October 1, 1995.

The Act also specifies that the
Secretary shall, 5 years after the conduct
of the initial referendum and every 5
years thereafter, provide soybean
producers an opportunity to request a
referendum on the Order. On October 1,
1999, through November 16, 1999, a
nationwide request for a referendum on
the Order was conducted to determine
if there was sufficient interest among
soybean producers to vote on whether to
continue the Soybean Checkoff Program.
If at least 10 percent of the 600,813
soybean producers nationwide (not in
excess of one-fifth of which may be
producers in any one State) participated
in the request for referendum, a
referendum would have been held. Only
17,970 eligible soybean producers
completed valid requests—far short of
the 60,082 required to trigger a
referendum.

For all such referendums, if the
Secretary determines that at least 10
percent of U.S. producers engaged in
growing soybeans (not in excess of one-
fifth of which may be producers in any
one State) support the conduct of a
referendum, the Secretary must conduct
a referendum within 1 year of that
determination. If these requirements are
not met, no referendum would be
conducted.

For the purposes of the Request for
Referendum, USDA determined that
they would use the most recent data of
soybean producers identified by USDA’s
FSA. The latest number of soybean
producers identified by FSA was
597,151 soybeans producers for crop
year 2001 and 573,825 soybean
producers for crop year 2002. The
information for crop years 2001 and
2002 are based on acreage reports
compiled by FSA on a daily basis. Using
the last two crop years would help
ensure that all eligible producers were
counted. Since some producers use
soybeans in rotation with other crops
and do not plant soybeans every year or
the market for some producers in a
particular crop year may not have been
conducive for growing soybeans,
averaging two crop years would help
ensure that all eligible producers were
counted.

In an effort to follow procedures
similar to determining the number of
soybean producers for the Request for
Referendum that was conducted in
1999, USDA averaged the number of
soybean producers for crop years 2001
and 2002, which averages 585,488
soybean producers. Therefore, USDA
has determined that the number of
soybean producers who would be
eligible to participate in the Request for
Referendum would be 585,488.

The Act provides that producers shall
have an opportunity to request a
referendum during a period established
by the Secretary. Eligible persons must
certify on an official form that they were
engaged in the growing of soybeans
during a representative period specified
by the Secretary, and indicate that they
favor the conduct of a referendum.
Further, producers would be required to
provide documentation, such as sales
receipts, showing that an assessment
was paid during the representative
period. USDA proposes that the Request
for Referendum period would be a 4-
week period announced by the
Secretary and that the representative
period for which a producer was
engaged in the growing of soybeans
would be January 1, 2001, to December
31, 2003. The Act also provides that a
Request for Referendum may be made in
person or by mail-in request at county
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Cooperative Extension Service offices or
county FSA offices. USDA proposes that
providing soybean producers an
opportunity to request a referendum at
the county FSA office would give
soybean producers the greatest
opportunity to request a referendum.

The proposed rule sets forth revised
procedures for producers to request a
referendum as authorized under the Act,
including definitions, eligibility,
certification and request procedures,
reporting results, and disposition of the
forms and records. FSA would
coordinate State and county FSA roles
in conducting the Request for
Referendum by (1) determining
producer eligibility, (2) canvassing and
counting requests, and (3) reporting the
results.

The following are the proposed
revisions to the Order, subpart F,
“Procedures to Request a Referendum.”
We believe that publishing the entire
subpart F of the Order would be easier
for commenters to review than only
publishing the parts that were revised.

Sections 1220.600 through 1220.615
are revised by removing the phrase “the
term” from all of the definitions. In
addition, the definition for
“Department” was deleted; however, it
is defined in subpart A, which applies
to all subparts of the Order. Definitions
for “Farm Service Agency State
Committee” and “Farm Service Agency
State Executive Director” were also
added.

Section 1220.616, the number of
soybean producers was revised from
600,813 to 585,488.

Section 1220.618, “Eligibility,” is
revised by requesting producers to
provide evidence that they or the
producer entity that they represent has
paid the soybean assessment during the
representative period.

Section 1220.619, “Time and place for
requesting a referendum,” added two
paragraphs to assist persons in locating
FSA county offices and determining
which FSA county office to vote.

Section 1220.620, “Facilities,”
explains the type of facilities that FSA
is to provide to persons voting in the
request for referendum.

Section 1220.622, “Certification and
request procedures,” clarified the
procedures in requesting a referendum
in terms of completing form LS-51-1,
providing documentation that the
soybean assessment was paid during the
representative period, how to obtain
forms by mail, facsimile, or via the
Internet, and how to return the form and
documentation.

Current procedures provide that FSA
county offices list and post the names of
producers that request a referendum.

Any person could challenge a producer
or producer entity’s eligibility. Instead,
USDA is proposing that producers and
producer entities provide
documentation that they paid the
soybean assessment when they
complete form LS-51-1. FSA will then
determine whether the producer is
eligible, based on the documentation
submitted by the producer or producer
entity. If FSA cannot determine the
person’s eligibility or if the person
failed to submit the documentation,
then FSA shall notify ineligible persons
in writing. Persons declared ineligible
by FSA have the opportunity to provide
additional documentation and will then
be notified by FSA of their eligibility.

Section 1220.623, “Canvassing
requests,” explains that county FSA
offices are to start canvassing form LS—
51—1 on the 5th business day following
the Request for Referendum period. It
also explains who and how the
canvassing is to be conducted.

Section 1220.624, “Confidentiality,”
was added to not divulge names of
persons requesting a referendum.

The remainder of the proposed
Request for Referendum procedures is
similar to the 1999 Request for
Referendum procedures, as well as,
counting and reporting the results from
FSA county offices to FSA State offices
to the FSA Administrator to the AMS
Administrator, and ultimately
announcing the results in a press release
and in the Federal Register.

A 20-day comment period is provided
for interested persons to comment on
this proposed rule. This comment
period is deemed appropriate because
the Act provides that the Secretary, 5
years after the conduct of the initial
referendum, will give soybean
producers the opportunity to request
additional referenda on the Order. A 20-
day comment period will assist in
timely implementation of this rule
consistent with the provisions of the
Act.

List of Subjects in 7 CFR Part 1220

Administrative practice and
procedure, Advertising, Agricultural
research, Marketing agreements,
Soybeans and soybean products,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, it is proposed that title 7, part
1220 be amended as follows:

PART 1220—SOYBEAN PROMOTION,
RESEARCH, AND CONSUMER
INFORMATION

1. The authority citation for 7 CFR
part 1220 continues to read as follows:

Authority: 7 U.S.C. 6301-6311.

2. Subpart F is revised to read as
follows:

Subpart F—Procedures To Request a
Referendum

Definitions

Sec.

1220.600
1220.601
1220.602

Act.

Administrator, AMS.

Administrator, FSA.

1220.603 Farm Service Agency.

1220.604 Farm Service Agency County
Committee.

1220.605 Farm Service Agency County
Executive Director.

1220.606 Farm Service Agency State
Committee.

1220.607 Farm Service Agency State
Executive Director.

1220.608 Order.

1220.609 Person.

1220.610 Producer.

1220.611 Public notice.

1220.612 Representative period.

1220.613 Secretary.

1220.614 Soybeans.

1220.615 State and United States.

Procedures

1220.616 General.

1220.617 Supervision of the process for
requesting a referendum.

1220.618 Eligibility.

1220.619 Time and place for requesting a
referendum.

1220.620 Facilities.

1220.621 Certifications and request form.

1220.622 Certification and request
procedures.

1220.623 Canvassing requests.

1220.624 Confidentiality.

1220.625 Counting requests.

1220.626 FSA county office report.

1220.627 FSA State office report.

1220.628 Results of the request for
referendum.

1220.629 Disposition of records.

1220.630 Instructions and forms.

Subpart F—Procedures To Request a
Referendum

Definitions
§1220.600 Act.

Act means the Soybean, Promotion,
Research, and Consumer Information
Act set forth in title XIX, subtitle E, of
the Food, Agriculture, Conservation,
and Trade Act of 1990 (Pub. L. 101-
624), and any amendments thereto.

§1220.601 Administrator, AMS.

Administrator, AMS, means the
Administrator of the Agricultural
Marketing Service, or any officer or
employee of USDA to whom there has
been delegated or may be delegated the
authority to act in the Administrator’s
stead.
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§1220.602 Administrator, FSA.

Administrator, FSA, means the
Administrator, of the Farm Service
Agency, or any officer or employee of
USDA to whom there has been
delegated or may be delegated the
authority to act in the Administrator’s
stead.

§1220.603 Farm Service Agency.
Farm Service Agency also referred to

as “FSA” means the Farm Service
Agency of USDA.

§1220.604 Farm Service Agency County
Committee.

Farm Service Agency County
Committee, also referred to as “FSA
County Committee or COC,” means the
group of persons within a county who
are elected to act as the Farm Service
Agency County Committee.

§1220.605 Farm Service Agency County
Executive Director.

Farm Service Agency County
Executive Director, also referred to as
“CED,” means the person employed by
the FSA County Committee to execute
the policies of the FSA County
Committee and to be responsible for the
day-to-day operation of the FSA county
office, or the person acting in such
capacity.

§1220.606 Farm Service Agency State
Committee.

Farm Service Agency State
Committee, also referred to as “FSA
State Committee,” means the group of
persons within a State who are
appointed by the Secretary to act as the
Farm Service Agency State Committee.

§1220.607 Farm Service Agency State
Executive Director.

Farm Service Agency State Executive
Director, also referred to as “SED,”
means the person employed by the FSA
State Committee to execute the policies
of the FSA State Committee and to be
responsible for the day-to-day operation
of the FSA State office, or the person
acting in such capacity.

§1220.608 Order.

Order means the Soybean Promotion
and Research Order.

§1220.609 Person.

Person means any individual, group
of individuals, partnership, corporation,
association, cooperative, or any other
legal entity.

§1220.610 Producer.

Producer means any person engaged
in the growing of soybeans in the United
States who owns or who shares the
ownership and risk of loss of such
soybeans.

§1220.611 Public notice.

Public notice means a notice
published in the Federal Register, not
later than 60 days prior to the last day
of the Request for Referendum period,
that provides information regarding the
Request for Referendum period. Such
notification shall include, but not be
limited to explanation of producers’
rights, procedures to request a
referendum, the purpose, dates of the
Request for Referendum period, location
for conducting the Request for
Referendum, and eligibility
requirements. Additionally, the United
Soybean Board is required to provide
producers, in writing, this same
information during the same time
period. Other pertinent information
shall also be provided, without
advertising expense, through press
releases by State and county FSA offices
and other appropriate Government
offices, by means of newspapers,
electronic media, county newsletters,
and the like.

§1220.612 Representative period.
Representative period means the

period designated by the Secretary

pursuant to section 1970 of the Act.

§1220.613 Secretary.

Secretary means the Secretary of
Agriculture of the United States
Department of Agriculture (USDA) or
any other officer or employee of USDA
to whom there has been delegated or to
whom there may be delegated the
authority to act in the Secretary’s stead.

§1220.614 Soybeans.
Soybeans means all varieties of
glycine max or glycine soja.

§1220.615 State and United States.
State and United States include the
50 States of the United States of
America, the District of Columbia, and
the Commonwealth of Puerto Rico.

Procedures

§1220.616 General.

An opportunity to request a
referendum shall be provided to U.S.
soybean producers to determine
whether eligible producers favor the
conduct of a referendum and the
Request for Referendum shall be carried
out in accordance with this subpart.

(a) The opportunity to request a
referendum shall be provided at the
county FSA offices.

(b) If the Secretary determines, based
on results of the Request for
Referendum that no less than 10 percent
(not in excess of one-fifth of which may
be producers in any one State) of all
producers have requested a referendum

on the Order, a referendum would be
held within 1 year of that
determination.

(c) If the Secretary determines, based
on the results of the Request for
Referendum, that the requirements in
paragraph (b) of this section were not
met, a referendum would not be
conducted.

(d) For purposes of paragraphs (b) and
(c) of this section, the number of
soybean producers in the United States
is determined to be 585,488.

§1220.617 Supervision of the process for
requesting a referendum.

The Administrator, AMS, shall be
responsible for supervising the process
of permitting producers to request a
referendum in accordance with this
subpart.

§1220.618 Eligibility.

(a) Eligible producers. Each person
who was a producer and provides
evidence that they or the producer
entity they represent has paid an
assessment on soybeans during the
representative period is provided the
opportunity to request a referendum.
Each producer entity is entitled to only
one request.

(b) Proxy Registration. Proxy
registration is not authorized, except
that an officer or employee of a
corporate producer, or any guardian,
administrator, executor, or trustee of a
producer’s estate, or an authorized
representative of any eligible producer
entity (other than an individual
producer), such as a corporation or
partnership, may request a referendum
on behalf of that entity. Any individual
who requests a referendum on behalf of
any producer entity, shall certify that he
or she is authorized by such entity to
take such action.

(c) Joint and group interest. A group
of individuals, such as members of a
family, joint tenants, tenants in
common, a partnership, owners of
community property, or a corporation
engaged in the production of soybeans
as a producer entity shall be entitled to
make only one request for a referendum;
provided, however, that any individual
member of a group who is an eligible
producer separate from the group may
request a referendum separately.

§1220.619 Time and place for requesting a
referendum.

(a) The opportunity to request a
referendum shall be provided during a
4-week period beginning and ending on
a date determined by the Secretary.
Eligible persons shall have the
opportunity to request a referendum by
following the procedures in § 1220.622
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during the normal business hours of
each county FSA office.

(b) Producers can determine the
location of county FSA offices by
contacting the nearest county FSA
office, the State FSA office or through
an online search of FSA’s Web site at
http://www.fsa.usda.gov/pas/
default.asp.

(c) Each eligible person shall vote in
the county FSA office where FSA
maintains and processes the producer’s,
corporation’s, or other entities
administrative farm records. For the
producer, corporation, or other entity
not participating in FSA programs, the
opportunity to request a referendum
would be provided at the county FSA
office serving the county where the
producer, corporation, or other legal
entity owns or rents land. An individual
or authorized representative of a
corporation who grows soybeans in
more than one county would request a
referendum in the county FSA office
where the individual or corporation or
other entity does most of its business.

§1220.620 Facilities.

Each county FSA office will provide:

(a) A polling place that is well known
and readily accessible to producers in
the county and that is equipped and
arranged so that each person can
complete and submit their request in
secret without coercion, duress, or
interference of any sort whatsoever, and

(b) A holding container of sufficient
size so arranged that no request can be
read or removed without breaking seals
on the container.

§1220.621 Certification and request form.

Form LS-51-1 shall be used to
request a referendum and certify
producer eligibility. The form does not
require a “yes” or “no” vote. Individual
producers and representatives of other
producer entities should read the form
carefully. By completing and signing the
form, the individual simultaneously
certifies eligibility and requests that a
referendum be conducted.

§1220.622 Certification and request
procedures.

(a) To request that a referendum be
conducted, each eligible producer shall,
during the Request for Referendum
period, be provided the opportunity to
request a referendum during a specified
period announced by the Secretary.

(1) Each eligible producer shall be
required to complete form LS-51-1 in
its entirety and sign it. The producer
must legibly print his/her name and, if
applicable, the producer entity
represented, address, county, and
telephone number. The producer must

read the certification statement on form
LS-51-1 and sign it certifying that:

(i) The person or the producer entity
they represent was a producer of
soybeans during the representative
period;

(ii) The individual requesting a
referendum on behalf of a corporation or
other entity is authorized to do so; and

(iii) The individual has submitted
only one request for a referendum
unless they are also an authorized
representative for another eligible
corporation or other entity.

(2) The producer, corporation, or
other entity must also provide
documentation, such as a sales receipt,
showing that the producer, corporation,
or other entity has paid assessments on
soybeans during the representative
period.

(3) Only a completed and signed form
LS-51-1 accompanied by
documentation showing that soybean
assessments were paid during the
representative period shall be
considered a valid request for a
referendum.

(b) To request a referendum, eligible
producers may obtain form LS-51-1 in-
person, by mail, or by facsimile during
the request for referendum period from
the county FSA office where FSA
maintains and processes the producer’s,
corporation’s, or other entity’s
administrative farm records. For the
producer, corporation, or other entity
not participating in FSA programs, the
opportunity to request a referendum
would be provided at the county FSA
office serving the county where the
producer, corporation, or other entity
owns or rents land. Eligible producers
may also obtain form LS-51-1 via the
Internet at http://www.ams.usda.gov/
Isg/mpb/rp-soy.htm. For those persons
who chose to obtain form LS-51-1 via
the Internet, the completed form and
required documentation must be
submitted to the county FSA office
where FSA maintains and process the
producer’s, corporation’s, or other
entity’s administrative farm records. For
producer, corporation, or other entity
not participating in FSA programs, the
opportunity to request a referendum
would be provided at the county FSA
office serving the county where the
producer, corporation, or other entity
owns or rents land.

(c) Producers or producer entities may
return form LS-51-1 and the
accompanying documentation in-
person, by mail, or facsimile as
provided in paragraph (a) of this
section. Form LS—-51-1 returned in-
person or by facsimile, must be received
in the appropriate county FSA office
prior to the close of the work day on the

final day of the Request for Referendum
period to be considered a valid request.
Forms LS-51-1 and the accompanying
documentation returned by mail must
be postmarked no later than midnight of
the final day of the Request for
Referendum period and must be
received in the county FSA office prior
to the start of canvassing the ballots.

(d) Producers who obtain form LS—
51-1 in-person at the appropriate FSA
county office may complete and return
the form the same day, accompanied by
documentation, such as a sales receipt,
showing that soybean assessments were
paid during the representative period.

§1220.623 Canvassing requests.

(a) Canvassing of form LS—-51-1 shall
take place at the opening of county FSA
offices on the 5th business day
following the Request for Referendum
period. Such canvassing, acting on
behalf of the Administrator, AMS, shall
be in the presence of at least two
members of the county committee. If
two or more of the counties have been
combined and are served by one county
office, the canvassing of the requests
shall be conducted by at least one
member of the county committee from
each county served by the county office.
The FSA State committee or the State
Executive Director if authorized by the
State Committee, may designate the
County Executive Director (CED) and a
county or State FSA office employee to
canvass the requests and report the
results instead of two members of the
county committee when it is determined
that the number of eligible voters is so
limited that having two members of the
county committee present for this
function is impractical, and designate
the CED and/or another county or State
FSA office employee to canvass requests
in any emergency situation precluding
at least two members of the county
committee from being present to carry
out the functions required in this
section.

(b) The request for referendum should
be canvassed as follows:

(1) Number of eligible requests for a
referendum. Each person who was a
producer during the representative
period and provides documentation to
prove that they are a producer will be
considered eligible to request a
referendum.

(2) Number of ineligible requests for a
referendum. If FSA cannot determine
that a producer is eligible based on the
submitted documentation or if the
producer fails to submit the required
documentation, the producer shall be
determined to be ineligible. FSA shall
notify ineligible producers in writing as
soon as practicable but no later than the
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8th business day following the final day
of the Request for Referendum period.

(c) Appeal. A person declared to be
ineligible by FSA can appeal such
decision and provide additional
documentation to the FSA county office
within 5 business days after the
postmark date of the letter of
notification of ineligibility. FSA will
then make a final decision on the
producer’s eligibility and notify the
producer of the decision.

(d) Number of valid requests for
referendum. A person has been declared
eligible and has provided and
completed all of the required
information on form LS-51-1.

(e) Number of invalid request for a
referendum. An invalid request for
referendum includes, but is not limited
to the following:

(1) Form LS-51-1 is not signed or all
required information has not been
provided;

(2) Form LS—-51-1 returned in-person
or by facsimile was not received by the
last business day of the Request for
Referendum period;

(3) Form LS-51-1 returned by mail
was not postmarked by midnight of the
final day of the Request for Referendum
period;

(4) Form LS-51-1 returned by mail
was not received in the county FSA
office prior to canvassing of the ballots;

(5) Form LS—51-1 is mutilated or
marked in such a way that any required
information on the form is illegible; or

(6) Form LS—51—1 not returned to the
appropriate county FSA office.

§1220.624 Confidentiality.

The names of persons requesting a
referendum shall be confidential and
may not be divulged except as the
Secretary may direct.

§1220.625 Counting requests.

(a) The requests for a referendum
shall be counted by county FSA offices
on the same day as the requests are
canvassed if there are no ineligibility
determinations to resolve. For those
county FSA offices that do have
ineligibility determinations, the requests
shall be counted no later than the 14th
business day following the final day of
the Request for Referendum period.

(b) Requests for a referendum shall be
counted as follows:

(1) Total number of producers who
returned a Request for Referendum form
LS-51-1;

(2) Number of ineligible producers
requesting a referendum;

(3) Number of eligible producers
requesting a referendum;

(4) Number of valid requests for a
referendum; and

(5) Number of invalid requests for a
referendum.

§1220.626 FSA county office report.

The county FSA office report shall be
certified as accurate and complete by
the CED or designee, acting on behalf of
the Administrator, AMS, as soon as may
be reasonably possible, but in no event
later than 18th business day following
the final day of the specified period,
have prepared and certified the county
summary of requests on a form provided
by the Administrator, FSA. Each county
FSA office shall transmit the results in
its county to the FSA State office. The
results in each county may be made
available to the public upon notification
by the Administrator, FSA, that the final
results have been released by the
Secretary. A copy of the report shall be
posted for 30 days following the date of
notification by the Administrator, FSA,
in the county FSA office in a
conspicuous place accessible to the
public. One copy shall be kept on file
in the county FSA office for a period of
at least 12 months after notification by
FSA that the final results have been
released by the Secretary.

§1220.627 FSA State office report.

Each FSA State office shall transmit to
the Administrator, FSA, as soon as
possible, but in no event later than the
20th business day following the final
day of the Request for Referendum
period, a report summarizing the data
contained in each of the reports from
the county FSA offices. One copy of the
State summary shall be filed for a period
of not less than 12 months after the
results have been released and available
for public inspection after the results
have been released.

§1220.628 Results of the request for
referendum.

(a) The Administrator, FSA, shall
submit to the Administrator, AMS, the
reports from all State FSA offices. The
Administrator, AMS, shall tabulate the
results of the Request for Referendum.
USDA will issue an official press release
announcing the results of the Request
for Referendum and publish the same
results in the Federal Register. In
addition, USDA will post the official
results at the following Web site: http:/
/www.ams.usda.gov/Isg/mpb/rp-
soy.htm. Subsequently, State reports
and related papers shall be available for
public inspection upon request during
normal business hours in the Marketing
Programs Branch office, Livestock and
Seed Program, AMS, USDA, Room
2638-South, STOP 0251, 1400
Independence Avenue, SW.,
Washington, DC.

(b) If the Secretary deems necessary,
a State report or county report shall be
reexamined and checked by such
persons who may be designated by the
Secretary.

§1220.629 Disposition of records.

Each FSA CED will place in sealed
containers marked with the
identification of the “Request for
Soybean Referendum,” all of the form
LS-51-1’s along with the accompanying
documentation and county summaries.
Such records will be placed in a secure
location under the custody of the FSA
CED for a period of not less than 12
months after the date of notification by
the Administrator, FSA, that the final
results have been announced by the
Secretary. If the county FSA office
receives no notice to the contrary from
the Administrator, FSA, by the end of
the 12 month period as described above,
the CED or designee shall destroy the
records.

§1220.630 Instructions and forms.

The Administrator, AMS, is
authorized to prescribe additional
instructions and forms not inconsistent
with the provisions of this subpart.

Dated: January 21, 2004.

A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 04-1602 Filed 1-26—04; 8:45 am]
BILLING CODE 3410-02—P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-SW-15-AD]

RIN 2120-AA64

Airworthiness Directives; Agusta

S.p.A. Model A109C, A109E, and
A109K2 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
revise an existing airworthiness
directive (AD) for Agusta S.p.A.
(Agusta) Model A109C, A109E, and
A109K2 helicopters. That AD currently
requires inspecting the main rotor blade
(blade) tip cap for bonding separation
and a crack, and also requires a tap
inspection of the tip cap for bonding
separation in the blade bond area and a
dye penetrant inspection of the tip cap
leading edge along the welded joint line
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of the upper and lower tip cap skin
shells for a crack. This action would
require those same actions, but would
correct a blade part number (P/N) that
was stated incorrectly in the
Applicability section of the existing AD.
This proposal is prompted by the need
to correct a blade P/N. The actions
specified by the proposed AD are
intended to prevent failure of a blade tip
cap, excessive vibration, and subsequent
loss of control of the helicopter.

DATES: Comments must be received by
March 29, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 2001-SW—
15—AD, 2601 Meacham Blvd., Room
663, Fort Worth, Texas 76137. You may
also send comments electronically to
the Rules Docket at the following
address: 9-asw-adcomments@faa.gov.
Comments may be inspected at the
Office of the Regional Counsel between
9 a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Richard Monschke, Aviation Safety
Engineer, FAA, Rotorcraft Directorate,
Rotorcraft Standards Staff, Fort Worth,
Texas 76193-0110, telephone (817)
222-5116, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their mailed
comments submitted in response to this
proposal must submit a self-addressed,

stamped postcard on which the
following statement is made:
“Comments to Docket No. 2001-SW—
15—AD.” The postcard will be date
stamped and returned to the
commenter.

Discussion

On December 19, 2000, Agusta issued
Alert Bollettino Tecnico Nos. 109-106,
109K-22, and 109EP-1, all Revision B,
which specified inspecting for debond
and cracks at the tip cap of blades, P/

N 709-0103-01, all dash numbers,
through serial numbers 1428 with a
prefix of “A5” or “EM”’.

The Ente Nazionale per I’Aviazionne
Civile (ENAC), the airworthiness
authority for Italy, classified these
technical bulletins as mandatory and
issued AD Nos. 2000-571, 2000-572,
and 2000-573, all dated December 22,
2000, requiring an inspection of the tip
cap of blades for disbonds or cracks on
the specified Agusta Model A109C,
A109E, and A109K2 helicopters.

These helicopter models are
manufactured in Italy and are type
certificated for operation in the United
States under the provisions of 14 CFR
21.29 and the applicable bilateral
agreement. Pursuant to the applicable
bilateral agreement, ENAC has kept the
FAA informed of the situation described
above. The FAA has examined the
findings of ENAC, reviewed all available
information, and determined that AD
action is necessary for products of these
type designs that are certificated for
operation in the United States.

On November 21, 2001, the FAA
issued AD 2001-24—07, Amendment
39-12523 (66 FR 60144, December 3,
2001), which superseded AD 98—-19-04,
Amendment 39-11039, Docket No. 98—
SW—40-AD. AD 98-19-04 required
inspecting between the metal shells and
honeycomb core for bonding separation,
visually inspecting the blade tip for
swelling or deformation, and visually
inspecting the welded bead along the
leading edge of the blade tip cap for a
crack. AD 2001-24-07 retained those
requirements, and added a requirement
for a tap inspection of the tip cap for
bonding separation in the blade bond
area, and a dye penetrant inspection of
the tip cap leading edge along the
welded joint line of the upper and lower
tip cap skin shells for a crack. Installing
a tip cap, P/N 709-0103-29-109, on an
affected blade is a terminating action for
the requirements of the existing AD for
that blade. That action was prompted by
three occurrences in which the blade tip
cap leading edge opened in flight due to
cracks, resulting in excessive helicopter
vibration. That condition, if not
corrected, could result in failure of a

blade tip cap, excessive vibration, and
subsequent loss of control of the
helicopter.

Since issuing AD 2001-24-07, we
discovered that a blade P/N was
incorrectly stated in the Applicability
section of the AD. P/N 709-0130-01-all
dash numbers should have been stated
as P/N 709-0103—-01-all dash numbers.

The previously described unsafe
condition is likely to exist or develop on
other helicopters of these same type
designs. Therefore, the proposed AD
would revise AD 2001-24-07 to correct
the P/N and to continue to require:

* A tap inspection of the upper and
lower sides of the tip cap for bonding
separation and in the tip cap to blade
bond area;

A visual inspection of the upper
and lower side of the blade tip cap for
swelling or deformation; and

* A dye penetrant inspection of the
tip cap leading edge along the welded
joint line of the upper and lower tip cap
skin shells for a crack.

The FAA estimates that this proposed
AD would affect 44 helicopters of U.S.
registry, and the proposed actions
would take approximately 6 work hours
per helicopter to accomplish the initial
and repetitive inspection at an average
labor rate of $65 per work hour. Based
on these figures, we estimate the total
cost impact of the proposed AD on U.S.
operators to be $17,160, assuming that
no blade will need to be replaced as a
result of these inspections.

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-12523 (66 FR
60144), and by adding a new
airworthiness directive (AD), to read as
follows:

Agusta S.p.A.: Docket No. 2001-SW-15-AD.
Revises AD 2001-24—07, Amendment
39-12523.

Applicability: Model A109C, A109E, and
A109K2 helicopters, with main rotor blade
(blade), part number (P/N) 709-0103-01-all
dash numbers, having a serial number (S/N)
up to and including S/N 1428 with a prefix
of either “EM-"" or “A5-"" installed,
certificated in any category.

Compliance: Required within 10 hours
time-in-service (TIS), unless accomplished
previously, and thereafter at intervals not to
exceed 25 hours TIS.

To prevent failure of a blade tip cap,
excessive vibration, and subsequent loss of
control of the helicopter, accomplish the
following:

(a) Tap inspect the upper and lower sides
of each tip cap for bonding separation
between the metal shells and the honeycomb
core using a steel hammer, P/N 109-3101—
58-1, or a coin (quarter) in the area indicated
as honeycomb core on Figure 1 of Alert
Bollettino Tecnico Nos. 109-106, 109K-22,
or 109EP-1, all Revision B, and dated
December 19, 2000 (ABT), as applicable.
Also, tap inspect for bonding separation in
the tip cap to blade bond area (no bonding
voids are permitted in this area).

(b) Visually inspect the upper and lower
sides of each blade tip cap for swelling or
deformation.

(c) Dye-penetrant inspect the tip cap
leading edge along the welded joint line of
the upper and lower tip cap skin shells for
a crack in accordance with the Compliance
Instructions, paragraph 3, of the applicable
ABT.

(d) If any swelling, deformation, crack, or
bonding separation that exceeds the
prescribed limits in the applicable
maintenance manual is found, replace the
blade with an airworthy blade.

(e) Replacement blades affected by this AD
must comply with the repetitive inspection
requirements of this AD. Replacing an
affected blade with a blade having an

airworthy blade tip cap, P/N 709-0103-29—
109, is terminating action for the
requirements of this AD for that blade.

(f) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Safety Management Office,
Rotorcraft Directorate, FAA, for information
about previously approved alternative
methods of compliance.

Note: The subject of this AD is addressed
in Ente Nazionale per I’Aviazionne Civile
(Italy) AD Nos. 2000-571, 2000-572, and
2000-573, all dated December 22, 2000.

Issued in Fort Worth, Texas, on January 16,
2004.
David A. Downey,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 04-1687 Filed 1-26—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-300-AD]

RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Dornier Model 328—-100 series
airplanes. This proposal would require
repetitive inspections of certain support
arms of the ground spoiler assemblies
for cracking, and replacement of any
ground spoiler assembly having
cracking with a new ground spoiler
assembly. This proposal would also
require certain inspections for
discrepancies of the ground spoiler
assemblies and the flap of each wing;
and corrective actions if necessary. This
action is necessary to prevent failure of
the support arms due to cracking, which
could result in loss of function and/or
separation of the affected ground spoiler
assemblies from the airplane, and
consequent reduced controllability of
the airplane during landing or rejected
take-off operations. This action is
intended to address the identified
unsafe condition.

DATES: Comments must be received by
February 26, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport

Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002-NM—
30AD, 1601 Lind Avenue, SW., Renton,
Washington 98055—4056. Comments
may be inspected at this location
between 9 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
Comments may be submitted via fax to
(425) 227-1232. Comments may also be
sent via the Internet using the following
address: 9-anm-nprmcomment@faa.gov.
Comments sent via fax or the Internet
must contain ‘“Docket No. 2002—NM—
300—AD” in the subject line and need
not be submitted in triplicate.
Comments sent via the Internet as
attached electronic files must be
formatted in Microsoft Word 97 or 2000
or ASCII text.

The service information referenced in
the proposed rule may be obtained from
AvCraft Aerospace GmbH, P.O. Box
1103, D-82230 Wessling, Germany. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
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and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002—NM-300—-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-300-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, notified the FAA that an
unsafe condition may exist on certain

Dornier Model 328—100 series airplanes.

The LBA advises that cracking has been
found in support arms No. 3 and No. 8
on ground spoiler assemblies No. 1 and
No. 2, part numbers 001B577A1000 and
001B577A1100. The cracking is caused
by higher loads placed on the support
arms as a result of insufficient clearance
between the bottom of the trailing edges
of the ground spoilers and the upper
surfaces of the wing flaps. This
condition, if not corrected, could result
in loss of function and/or separation of
the affected ground spoiler assemblies
from the airplane, and consequent
reduced controllability of the airplane
during landing or rejected take-off
operations.

Explanation of Relevant Service
Information

Dornier has issued Service Bulletin
SB—-328-57—435, Revision 1, dated
August 7, 2002, which describes
procedures for repetitive eddy current
inspections to detect cracking in the
bottom edge of the flange for ground
spoiler support arms No. 3 and No. 8 of

ground spoiler assemblies No. 1 and No.

2, part numbers 001B577A1000 and
001B577A1100, left and right sides of
the airplane; and replacement of any
ground spoiler assembly having
cracking with a new ground spoiler
assembly.

Dornier has also issued Service
Bulletin SB—328-57-439, Revision 1,
dated March 10, 2003, which describes
procedures for a visual inspection,

contour inspection, and clearance
inspection of the ground spoilers and
the flap of each wing for discrepancies,
and corrective action if necessary. The
service bulletin includes the following:

 Procedures for a visual inspection
of the flap protection strip for chafing
marks, reporting inspection results to
the manufacturer, and inspecting the
bottom surface of the ground spoiler and
the mating upper surface of the flap of
each wing for surface damage (chafing
marks or paint damage), and repair if
necessary. If abnormal chafing marks are
found, the service bulletin recommends
doing the inspection of the spoiler arms
per Dornier Service Bulletin SB-328—
57—-435, Revision 1, dated August 7,
2002.

» Procedures for a contour inspection
of the ground spoiler and the flap of
each wing to determine if they are
within the specified tolerances,
adjusting the ground spoiler actuator if
out of tolerance, and reporting the
inspection results to the manufacturer.

 Procedures for a clearance
inspection between the bottom of the
trailing edge of the ground spoiler and
the upper surface of the flap of each
wing. If there is a notable deflection
(spring back effect) between the ground
spoiler and the surface, the service
bulletin recommends reporting the
inspection results to the manufacturer.
If there is no notable deflection (spring
back effect) between the ground spoiler
and the surface, the service bulletin
recommends adjusting the ground
spoiler actuator and repeating the
clearance inspection.

Accomplishment of the actions
specified in the service bulletins is
intended to adequately address the
identified unsafe condition. The LBA
classified these service bulletins as
mandatory and issued German
airworthiness directives 2002—258,
dated September 5, 2002, and 2003-357,
dated November 11, 2003, to ensure the
continued airworthiness of these
airplanes in Germany.

FAA’s Conclusions

This airplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept us informed of the
situation described above. We have
examined the findings of the LBA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are

certificated for operation in the United
States.

Explanation of Requirements of
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletins described
previously, except as discussed below.

Differences Between the Proposed AD,
German Airworthiness Directive, and
Service Information

Operators should note that Service
Bulletin SB—328-57—-439, Revision 1,
dated March 10, 2003, recommends
doing the actions in the service bulletin
““as soon as possible or at the latest at
the next A-check or equivalent.”
German airworthiness directive 2003—
357, dated November 11, 2003,
recommends doing the actions ‘“‘at latest
at the next A-Check or equivalent.”
Because “A-check” schedules vary
among operators, this proposed AD
would require accomplishment of the
actions within 400 flight cycles after the
effective date of this proposed AD, and
accomplishment of any required
corrective action before further flight.
We find that compliance of within 400
flight cycles after the effective date of
this proposed AD is appropriate for
affected airplanes to continue to operate
without compromising safety.

Service Bulletin SB—-328-57—-435,
Revision 1, states to contact Dornier if
any crack is found in a support arm for
a ground spoiler, and to send the
affected ground spoiler to Dornier, but
those actions are not required by this
proposed AD. Service Bulletin SB—328-
57—-439, Revision 1, also recommends
that inspection results for cracking of
support arms be sent to Dornier, but that
action is not required by this proposed
AD.

Clarification of Procedures for
Installing New Ground Spoiler

Service Bulletin SB-328-57-435,
Revision 1, specifies that if a crack is
found in a support arm of a ground
spoiler during any inspection, the
ground spoiler should be replaced with
a new ground spoiler. However, the
service bulletin does not include
procedures for replacing the ground
spoiler. This proposed AD specifies that
any ground spoiler replacement should
be done per the applicable section(s) of
chapters 27 or 57 of the maintenance
manual.
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Cost Impact

We estimate that 53 airplanes of U.S.
registry would be affected by this
proposed AD.

It would take approximately 2 work
hours per airplane to accomplish the
proposed general visual, contour, and
clearance inspections of the ground
spoilers, at an average labor rate of $65
per work hour. Based on these figures,
the cost impact of these proposed
inspections on U.S. operators is
estimated to be $6,890, or $130 per
airplane.

It would take approximately 4 work
hours per airplane to accomplish the
proposed inspection of the support arms
for the ground spoilers, at an average
labor rate of $65 per work hour. Based
on these figures, the cost impact of this
proposed inspection on U.S. operators is
estimated to be $13,780, or $260 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Fairchild Dornier GMBH (Formerly Dornier
Luftfahrt GmbH): Docket 2002-NM—
300-AD.

Applicability: Model 328-100 series
airplanes, as listed in Dornier Service
Bulletin SB-328-57-435, Revision 1, dated
August 7, 2002; and Dornier Service Bulletin
SB-328-57-439, Revision 1, dated March 10,
2003; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the support arms of
the ground spoiler assemblies due to
cracking, which could result in loss of
function and/or separation of the affected
ground spoiler assemblies from the airplane,
and consequent reduced controllability of the
airplane during landing or rejected take-off
operations, accomplish the following:

Visual, Contour, and Clearance Inspections
of Ground Spoilers, and Corrective Actions

(a) Within 400 flight cycles after the
effective date of this AD: Do the inspections
for discrepancies of the ground spoiler
assemblies and the wing flaps by doing all
the actions per the Accomplishment
Instructions of Dornier Service Bulletin SB—
328-57—-439, Revision 1, dated March 10,
2003. Any applicable corrective action must
be done before further flight per the service
bulletin.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

Inspection of Ground Spoiler Support Arms

(b) Within 4 weeks after the effective date
of this AD, or prior to the accumulation of
4,000 total flight cycles, whichever is later:
Do an eddy current inspection for cracking in
the bottom edge of the flange for ground
spoiler support arms No. 3 and No. 8, left and
right sides of the airplane. Do the inspection
by accomplishing all of the actions per the
Accomplishment Instructions of Dornier
Service Bulletin SB-328-57—435, Revision 1,
dated August 7, 2002. Repeat the inspection
thereafter at intervals not to exceed 1,000
flight cycles.

Corrective Action

(c) If any cracking is found during any
inspection required by paragraph (b) of this
AD, before further flight, replace the affected
ground spoiler assembly with a new ground
spoiler assembly per the applicable section(s)
of chapters 27 or 57 of the Dornier Model
328-100 Maintenance Manual.

Certain Recommendations in Service
Bulletins Not Required

(d) Dornier Service Bulletin SB—328-57—
435, Revision 1, dated August 7, 2002, states
to contact Dornier if any crack is found in a
support arm for a ground spoiler, and to send
the affected ground spoiler to Dornier, but
those actions are not required by this AD.
Dornier Service Bulletin SB—328-57-439,
Revision 1, dated March 10, 2003,
recommends that inspection results for
cracking of support arms be sent to Dornier,
but that action is not required by this AD.

Alternative Methods of Compliance

(e) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Note 2: The subject of this AD is addressed
in German airworthiness directives 2002—
258, dated September 5, 2002, and 2003-357,
dated November 11, 2003.

Issued in Renton, Washington, on January
20, 2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-1660 Filed 1-26—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003-NM-66—-AD]
RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-145 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
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ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain EMBRAER Model EMB-145
series airplanes. This proposal would
require modifying the strap
configuration of IC-600 #1 and #2
integrated computers to disable CAT II
operations with the flight director.
Enabling of CAT II operations with the
flight director is not yet approved and
could cause the flightcrew to receive
hazardously misleading guidance
information, which, in the event of a
high-workload landing, could result in
reduced controllability of the airplane.
This action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
February 26, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—-NM—
66—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003—NM-66—AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Empresa Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225,
Sao Jose dos Campos—SP, Brazil. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as

they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003-NM-66—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-66—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Departmento de Aviacao Civil
(DAC), which is the airworthiness
authority for Brazil, notified the FAA
that an unsafe condition may exist on
certain EMBRAER Model EMB-145
series airplanes. The DAC advises that
IC-600 integrated computers equipped
with certain Engine Indication and Crew
Alerting System (EICAS) software
versions, not configured through
configuration module IM-600, enable
CAT 1II operations with the flight
director. This combination is not
approved. This condition, if not
corrected, could cause the flightcrew to
receive hazardously misleading

guidance information, which, in the
event of a high-workload landing, could
result in reduced controllability of the
airplane.

Explanation of Relevant Service
Information

EMBRAER has issued Service
Bulletins 145-31-0022, Change 05, and
145-31-0030, both dated January 22,
2002, which describe procedures for
modifying the strap configuration of IC-
600 #1 and #2 integrated computers to
disable CAT II operations with the flight
director. Service Bulletin 145-31-0022,
Change 05, applies to airplanes
equipped with EICAS software version
16.5, while 145-31-0030 applies to
airplanes equipped with EICAS software
version 17. Accomplishment of the
actions specified in the applicable
service bulletin is intended to
adequately address the identified unsafe
condition. The DAC classified these
service bulletins as mandatory and
issued Brazilian airworthiness directive
2000-10-02R2, dated February 22,
2002, to ensure the continued
airworthiness of these airplanes in
Brazil.

FAA'’s Conclusions

This airplane model is manufactured
in Brazil and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DAC has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the DAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the applicable service bulletin
described previously.

Cost Impact

The FAA estimates that 251 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 2 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $65 per work hour. The cost of
required parts would be negligible.
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Based on these figures, the cost impact
of the proposed AD on U.S. operators is
estimated to be $32,630, or $130 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): Docket 2003—-NM-66—AD.

Applicability: Model EMB-145 series
airplanes, certificated in any category; as
listed in EMBRAER Service Bulletin 145-31—
0022, Change 05; or 145—-31-0030; both dated
January 22, 2002.

Compliance: Required as indicated, unless
accomplished previously.

To prevent enabling of CAT II operations
with the flight director, which could cause
the flight crew to receive hazardously
misleading guidance information, and, in the
event of a high-workload landing, could
result in reduced controllability of the
airplane, accomplish the following:

Modification

(a) Within 400 flight hours after the
effective date of this AD: Modify the strap
configuration of IC-600 #1 and #2 integrated
computers to disable CAT II operations with
the flight director, per the Accomplishment
Instructions of EMBRAER Service Bulletin
145-31-0022, Change 05 (for airplanes
equipped with EICAS software version 16.5);
or 145-31-0030 (for airplanes equipped with
EICAS software version 17); both dated
January 22, 2002; as applicable.

Actions Accomplished Per Earlier Revisions
of Service Bulletin

(b) Actions accomplished before the
effective date of this AD per the
Accomplishment Instructions of EMBRAER
Service Bulletin 145-31-0022, dated August
29, 2000; Change 01, dated January 8, 2001;
Change 02, dated March 14, 2001; Change 03,
dated March 22, 2001; or Change 04, dated
April 10, 2001; are acceptable for compliance
with the corresponding actions required by
paragraph (a) of this AD.

Parts Installation

(c) As of the effective date of this AD, no
one may install an IC-600 #1 or #2 integrated
computer equipped with EICAS software

version 16.5 or 17, unless paragraph (a) of
this AD has been accomplished.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA, is
authorized to approve alternative methods of
compliance for this AD.

Note 1: The subject of this AD is addressed
in Brazilian airworthiness directive 2000—10—
02R2, dated February 22, 2002.

Issued in Renton, Washington, on January
16, 2004.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-1659 Filed 1-26—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002—CE-05-AD and Docket
No. 2002-CE-57-AD]

RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company Models 401, 401A,
401B, 402, 402A, 402B, 402C, 411, and
411A, and 414A Airplanes; Notice of
Public Meeting

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of public meeting;
reopening of the comment periods.

SUMMARY: This document reopens the
comment periods and announces a
public meeting on the subject proposed
airworthiness directives (ADs) that
would apply to Cessna Aircraft
Company (Cessna) Models 401, 401A,
401B, 402, 402A, 402B, 402C, 411, and
411A, and 414A airplanes. The
proposed ADs would supersede existing
ADs and would require you to
repetitively inspect the wing spar caps
for fatigue cracks with any necessary
repair or replacement on all airplanes
and incorporate a spar strap
modification on each wing spar on
certain airplanes. The purpose of the
meeting is to discuss technical issues
and proposed corrective actions related
to our determination that AD actions are
necessary to prevent wing spar cap
failure due to undetected fatigue cracks.
Such failure could result in loss of a
wing with consequent loss of airplane
control. We are reopening the comment
period to facilitate collection and
consideration of data that concerns the
technical issues. We are also seeking
information about possible corrective
actions other than those in the proposed
ADs.

DATES: The Federal Aviation
Administration (FAA) will hold the
public meeting on March 3 and 4, 2004,
starting at 9 a.m. both days, at the
Hilton, Washington Dulles Airport, in
Herndon, Virginia.

Registration will begin at 8:30 a.m. on
the first day of the meeting.

We must receive any comments on
these proposed rules on or before April
5, 2004.

ADDRESSES: We will hold the public
meeting at the Hilton, Washington
Dulles Airport, 13869 Park Center Road,
Herndon, Virginia 20171.

If you are unable to attend, you may
mail comments (clearly marked with the
docket numbers) to FAA, Central
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Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2002—CE—
05—AD and Docket No. 2002—CE-57—
AD, 901 Locust, Room 506, Kansas City,
Missouri 64106. You may view any
comments at this location between 8
a.m. and 4 p.m., Monday through
Friday, except Federal holidays. You
may also send comments electronically
to the following address: 9-ACE-7-
Docket@faa.gov. Comments sent
electronically must contain ‘“Docket No.
2002—CE-05—AD and Docket No. 2002—
CE-57—-AD” in the subject line. If you
send comments electronically as
attached electronic files, the files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

We will give the same consideration
to those comments mailed to us as those
presented at the public meeting.

FOR FURTHER INFORMATION CONTACT:

» For Requests to Present a Statement at
the Meeting: Contact Marv Nuss,
Aerospace Engineer, FAA, Small
Airplane Directorate, 901 Locust, Room
301, Kansas City, Missouri 64106;
telephone: (816) 329—-4117; facsimile:
(816) 329—4090; e-mail:
marvin.nuss@faa.gov.

» For Questions Regarding the
Proposed ADs: Contact Paul Nguyen,
Aerospace Engineer, FAA, Wichita
Aircraft Certification Office, 1801
Airport Road, Mid-Continent Airport,
Wichita, Kansas 67209; telephone: (316)
946—4125; facsimile: (316) 946—4107.

» For Requests for Special
Accommodations: Contact Barbara
Pisaro, FAA, Aircraft Certification
Service, 800 Independence Ave. SW.,
Washington, DC 20591; telephone: (202)
267-3827; facsimile: (202) 267-5364.
SUPPLEMENTARY INFORMATION:

Participation at the Public Meeting on
the Proposed ADs

What must I do to make a
presentation at the meeting? If you
would like to make a presentation at the
meeting, make your request to FAA no
later than 10 days prior to the meeting.
Submit these requests to Mr. Marv Nuss
as listed in the FOR FURTHER
INFORMATION CONTACT section of this
document. You must include a written
summary of your presentation with a
time estimate of your presentation.

Will FAA prepare an agenda? We will
prepare an agenda for this meeting. To
accommodate all presenters, we may
allocate less time for your presentation
than you requested. If you request to
present after the deadline, we will
schedule your presentation as time is
available. However, your name may not
appear on the agenda.

What if I need special equipment?
You should include in your

presentation request any special
audiovisual equipment that you need.
We will accommodate reasonable
requests.

Background

Why has the FAA proposed
airworthiness directive (AD) action (AD
Docket Nos. 2002—CE-05-AD and 2002-
CE-57-AD) on the wing spars of the
Cessna 400 series airplanes beyond
what is already currently required? The
following briefly summarizes why we
are proposing AD actions on this
subject. For more detailed information,
reference the notice of proposed
rulemakings (NPRMs), Docket No.
2002—-CE-05—AD (68 FR 26239, May 15,
2003) and Docket No. 2002-CE-57—-AD
(68 FR 26244, May 15, 2003):

* The FAA has service history of
cracks in the wing spars of numerous
airplanes since the late 1970s. The most
recent was a fatal wing separation
accident in 1999.

 Fatigue analysis performed by
Cessna and the FAA shows that the
wing spars of Cessna 400 series
airplanes could fail if not modified.

* The primary safety concern is that
once a crack starts in the spar cap, it
grows to critical length before it can be
detected by current nondestructive
inspection (NDI) methods. At the
critical length, the crack is still under
the fastener head.

* The NDI methods used by current
AD and maintenance programs are not
detecting fatigue cracks and other
damage. Cessna reported only one
instance where cracks were detected
using NDI procedures. There are other
reported instances where cracks were
detected visually in the wheel well area
on the aft flange.

* The problem with visual
inspections is the access doubler flanges
cover a large percentage of the forward
spar flange. This limits the effectiveness
of the visual inspections.

Will we have an additional
opportunity to comment while FAA
plans the public meeting? Yes. Based on
the content of the comments and the
interest in the rules expressed by
various operators and other interested
persons, we have determined that the
comment periods for the NPRMs should
be reopened in order to seek additional
data.

The comment periods will remain
open until April 5, 2004, which is
approximately one month after the
public meeting.

Proprietary Data

Will I be able to obtain a copy of
Cessna'’s fatigue analysis at this
meeting? No, although some of the

information in the analysis will be
discussed. Specific portions of the data
used in the analysis are considered
proprietary. The Trade Secret Act (18
U.S.C. section 1905) prohibits the
disclosure of such data. The
requirements of the Administrative
Procedures Act (APA) do not allow us
to bypass the Trade Secret Act.

Because ADs address unsafe
conditions associated with aeronautical
products, we routinely evaluate
proprietary data to determine if AD
action is necessary. In determining
whether we should include such
material in the Rules Docket, FAA
applies the standards developed under
the Freedom of Information Act (FOIA;
5 U.S.C. section 552); in particular
Exemption 4 (section 552(B)(4).
Exemption 4 protects “trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential.”

When data is determined to meet the
standards above, we do not place them
in the Rules Docket. We retain them in
a separate file that is not released to the
public.

Cessna’s fatigue analysis meets the
requirements of proprietary under the
Trade Secret Act and Exemption 4 of the
Freedom of Information Act.

Public Meeting Procedures

What procedures should I follow for
this public meeting? If you plan to
attend the public meeting, please be
aware of the following:

* There is no admission fee or other
charge to attend or participate in this
meeting. You are responsible for your
own transportation and
accommodations for the meeting. The
meeting is open to all who requested in
advance to present or who register on
the day of the meeting. This is subject
to availability of space in the meeting
room.

» FAA representatives will conduct
the meeting. We will have a panel of
technical experts and managers to
discuss information on the subject.

» The public meeting is intended as
a forum to:

* Resolve questions that concern the
approach used in our determination that
AD action is necessary; and

* Seek additional data and supporting
methodologies from industry, the
general public, and operators. You must
limit your presentation and submittals
to data of this issue.

* The meeting will allow you to
present additional information not
currently available to FAA and an
opportunity for FAA to explain to you
the methodology and technical
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assumptions that support our
conclusions.

» FAA experts, industry, and public
participants are expected to hold a full
discussion of all technical material
presented at the meeting. If you present
conclusions on this subject, you must
submit data that supports your
conclusions. All data will be part of the
Rulemaking Dockets.

* We will try and accommodate all
speakers. In order to do this, we may
need to limit the time for presenters.

* We can make sign and oral
interpretation available at the meeting,
as well as an assistive listening device.
If you need this assistance, make your
request to FAA at least 10 days prior to
the public meeting.

* A court reporter will record the
discussions of the meeting. We will
place the transcript of the meeting in the
Rules Dockets. If you would like to
purchase a copy of the transcript, you
must contact the court reporter directly.
We will provide further information at
the meeting.

» We will review and consider all
material presented. Position papers or
materials that present views or
information related to the proposed ADs
may be accepted at the discretion of the
presiding officer and placed in the Rules
Dockets. The FAA requests that you
provide 10 copies of all materials for
distribution to the panel members. You
have the choice on whether you want to
present copies of the material to the
audience.

* Panel member statements are
intended to facilitate discussion of or to

clarify issues. The FAA will consider
comments made at this meeting before
making a final decision on the issuance
of any airworthiness directive.

» The meetings are designed to solicit
public views and more complete
information on the proposed ADs.
Therefore, we will conduct the meeting
in an informal and nonadversial
manner.

Issued in Kansas City, Missouri, on January
15, 2004.

Dorenda D. Baker,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 04-1658 Filed 1-26—04; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Chapter |

Notice of Revised Regulatory Review
Schedule
AGENCY: Federal Trade Commission.

ACTION: Notice of revised regulatory
review schedule.

SUMMARY: The Federal Trade
Commission (“Commission”’) has a
program of systematic review of all of its
rules and guides. The Commission
hereby gives notice that, based on its
current ongoing review proceedings, as
well as additional rulemaking
proceedings required by new legislation,
it does not intend to announce review
of any additional rules or guides during
2004. The ten-year regulatory review

schedule previously published by the
Commission, 67 FR 9630 (Mar. 4, 2002),
has been modified accordingly.

FOR FURTHER INFORMATION CONTACT: Neil
Blickman, Federal Trade Commission,
Bureau of Consumer Protection,
Division of Enforcement, 600
Pennsylvania Ave., NW., Washington
DC 20580, (202) 326—3038.

SUPPLEMENTARY INFORMATION: The
Commission has decided not to initiate
review of any additional rules or guides
during 2004. Currently, the Commission
has ongoing review or amendment
proceedings that relate to a number of
its rules and guides. In addition, during
2004, the Commission will be required
to promulgate rules pursuant to the Fair
and Accurate Credit Transactions Act of
2003, Pub. L. 108-159 (requiring at least
25 separate rules and 8 studies); the
Fairness to Contact Lens Consumers Act
of 2003, Pub. L. 108-164; and the
Controlling the Assault of Non-Solicited
Pornography and Marketing Act of 2003,
Pub. L. 108-187. Accordingly, the
Commission proposes a revised ten-year
regulatory review schedule. A copy of
this tentative schedule is appended. The
Commission may, in its discretion,
modify or reorder the schedule in the
future to incorporate new legislative
rules, or to respond to external factors
(such as changes in the law) or other
considerations.

Authority: 15 U.S.C. 41-58.

By direction of the Commission.
Donald S. Clark,
Secretary.

APPENDIX—REGULATORY REVIEW MODIFIED TEN-YEAR SCHEDULE

. Year to re-
16 CFR part Topic view
Guides for the NUISEIY INAUSEIY .......ooiuiiiiiii ettt et e e 2005
TV PiCture TUDE SIZE RUIE ..ottt ettt et e e e st et e s eab e e e e bt e e e e be e e e enbeeeaanreee s 2005
Retail Food Store Advertising and Marketing Practices RUIE ..........cccvvveiiiieiiiiee e 2005
Administrative Interpretations, General Policy Statements, and Enforcement Policy Statements . 2006
RECYCIEA Ol RUIE ...ttt e b e e e et e e e s enb e e s eane e e s ne e e e enreeeannes 2006
Children’s Online Privacy Protection Rule ..... 2006
Credit Practices Rule ...........coccevieniiiiiiiens 2006
Used Car RUIE .........ooiiiiiiiiiiee e 2006
Guides for Select Leather and Imitation Leather Products 2007
Mail or Telephone Order Merchandise RUIE ...........ccccooiiiiiiiii i 2007
Regulations Under Section 4 of the Fair Packaging and Labeling Act (“FPLA”) ... 2007
Exemptions from Part 500 Of the FPLA .......ooi e 2007
Regulations Under Section 5(C) of the FPLA ........cccccoiviiiiiieenne 2007
Statements of General Policy or Interpretations Under the FPLA ... 2007
Appliance LabeliNng RUIE .......cooiiiiiii ettt b e e e 2008
Automotive Fuel Ratings, Certification and Posting Rule . 2008
COO0lING OFf RUIE ...ttt bttt b ettt ettt et e b neneennes 2008
Summary of Consumer Rights, Notice of User Responsibilities, and Notice of Furnisher Responsibilities 2008
under the Fair Credit Reporting Act.

Guides for Private Vocational and Distance Education SChOOIS ..........cccccoiiiiiiiiiiiniiie e 2009
Guides for the use of Environmental Marketing Claims 2009
Rules and Regulations under the Wool Products Labeling ACt ........ccccooiiiiiiiiiiiiiciiccc e 2009
Rules and Regulations under the Fur Products Labeling ACE ..........coooiiiiiiiiiiiieiieicec e 2009
Rules and Regulations under the Textile Fiber Products Identification Act 2009
Rule Concerning the Use of Negative Option PIANS .........ccociieeiiiieciiiieciiee e see et e s e 2009
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APPENDIX—REGULATORY REVIEW MODIFIED TEN-YEAR SCHEDULE—Continued

! Year to re-
16 CFR part Topic view

Guides for the Advertising of Warranties and GUAIANTEES ..........cccveeiiiieeiiuiieeiiieeesieeesnreeesereesssneesssneeeanes 2010
Preservation of Consumers’ Claims and Defenses Rule .. 2010
Interpretations of Magnuson-Moss Warranty ACt ........ccccceevveeeiiieeesiineesnnns 2010
Disclosure of Written Consumer Product Warranty Terms and Conditions 2010
Pre-sale Availability of Written Warranty TErms ........cccccceeveveeiiiienesiinennnnns 2010
Informal Dispute Settlement Procedures .........cccccovceeiiiieeeniieeenne 2010
Guides for the Jewelry, Precious Metals, and Pewter Industries .. 2011
Care Labeling RUIE ........ooo ettt 2011
Guides for the Rebuilt, Reconditioned and Other Used Automobile Parts Industry 2012
Guides Against Deceptive PriCING .......ccciiiiiiiiiiiee it 2012
Guides Against Bait AQVEITISING .....c.eeveiiuiiiiiiiee et ser e see e eee e stre e e sareeesrneeeesneeeanes 2012
Guides for Advertising Allowances and Other Merchandising Payments and Services ... 2012
Guide Concerning Use of the word “Free” and Similar Representations .............c.ccceeeu.e. 2012
Guide Concerning Fuel Economy Advertising for New Automobiles ......... 2012
Telemarketing Sales RUIE ........ccccvviiiiiiiiiee e 2013
Hart-Scott-Rodino Antitrust Improvements Act Coverage Rules ... 2013
Hart-Scott-Rodino Antitrust Improvements Act Exemption Rules .. 2013
Hart-Scott-Rodino Antitrust Improvements Act Transmittal RUIES ...........ccceiiiiiiiiiiieiie e 2013

[FR Doc. 04—1690 Filed 1-26—04; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101
[Docket No. 2003N-0496]
RIN 0910-AF09

Food Labeling: Health Claims; Dietary
Guidance; Extension of Comment
Period

AGENCY: Food and Drug Administration,
HHS.

ACTION: Advance notice of proposed
rulemaking; extension of comment
period.

SUMMARY: The Food and Drug
Administration (FDA) is extending to
February 25, 2004, the comment period
for the advance notice of proposed
rulemaking (ANPRM) that appeared in
the Federal Register of November 25,
2003 (68 FR 66040). In the ANPRM,
FDA requested comments on
alternatives for regulating qualified
health claims in the labeling of
conventional human foods and dietary
supplements. FDA also solicited
comments on various other issues
related to health claims and on the
appropriateness and nature of dietary
guidance statements on conventional
foods and dietary supplement labels.
The agency is taking this action in
response to requests for an extension to
allow interested persons additional time
to submit comments.

DATES: Submit written and electronic
comments by February 25, 2004.
ADDRESSES: Submit written comments
to the Division of Dockets Management
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852. Submit
electronic comments to http://
www.fda.gov/dockets/ecomments.

FOR FURTHER INFORMATION CONTACT:
Nancy T. Crane, Center for Food Safety
and Applied Nutrition (HFS-830), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740—
3835, 301-436-1456, or e-mail:
Nancy.Crane@cfsan.fda.gov.

SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of November
25, 2003 (68 FR 66040), FDA published
an ANPRM with a 60-day comment
period to request comments on
alternatives for regulating qualified
health claims in the labeling of
conventional human foods and dietary
supplements. FDA also solicited
comments on various other issues
related to health claims and on the
appropriateness and nature of dietary
guidance statements on conventional
foods and dietary supplement labels.
Comments on the regulatory alternatives
and the additional topics will inform
FDA'’s rulemaking to establish
regulations for qualified health claims,
as well as any policy initiative(s) that
FDA may undertake to provide
information to consumers to help them
make wise food choices.

The agency has received multiple
requests for either a 30-day or 60-day
extension of the comment period for the
ANPRM. Each request conveyed
concern that the current 60-day

comment period does not allow
sufficient time to develop a meaningful
or thoughtful response to the ANPRM.
In addition, two requests noted that the
current comment period occurred
during a period of time that included
the Thanksgiving and year-end
holidays. All of the requests explained
that an extension is necessary due to the
complexity, implications, and/or
importance of the rulemaking on health
claims and dietary guidance in food and
dietary supplement labeling.

FDA has considered the requests and
is extending the comment period for the
ANPRM for 30 days, until February 25,
2004. The agency believes that a 30-day
extension allows adequate time for
interested persons to submit comments
without significantly delaying
rulemaking on these important issues.

II. Request for Comments

Interested persons may, on or before
February 25, 2004, submit to the
Division of Dockets Management (see
ADDRESSES) written or electronic
comments on this ANPRM. Submit two
copies of any comments, except that
individuals may submit one copy.
Identify comments with the docket
number found in brackets in the
heading of this document. Interested
persons may review received comments
in the office above between 9 a.m. and
4 p.m., Monday through Friday.

Dated: January 22, 2004.

Jeffrey Shuren,

Assistant Commissioner for Policy.

[FR Doc. 04-1772 Filed 1-23-04; 10:57 am]
BILLING CODE 4160-01-S
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 110
[CGD09-01-122]
RIN 2115-AA98

Special Anchorage Area: Henderson
Harbor, NY

AGENCY: Coast Guard, DOT.
ACTION: Notice of docket closure.

SUMMARY: On January 2, 2002 and again
on June 5, 2002, the Coast Guard
published requests for comments on the
expanded special anchorage area in
Henderson Harbor, New York. The
Coast Guard received 27 comments in
response to these requests. Based upon
the comments and in the interest of safe
navigation, the Coast Guard has decided
that no change will be made at this time
to the Henderson Harbor Special
Anchorage Area A in Henderson Harbor,
Henderson, New York.

DATES: The docket for this rulemaking is
closed as of October 10, 2003.
ADDRESSES: The Ninth Coast Guard
District Marine Safety Office maintains
the public docket for this rulemaking.
This docket is available for inspection
or copying at room 2069, Ninth Coast
Guard District, between 9 a.m. and 2
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Commander Michael Gardiner, Chief,
Marine Safety Compliance Operations
Branch, Ninth Coast Guard District
Marine Safety Office, 1240 E. Ninth
Street, Cleveland, Ohio 44199-2060.
The phone number is (216) 902—-6056.
SUPPLEMENTARY INFORMATION:

Background

On March 7, 2000, the Coast Guard
published a final rule in the Federal
Register that increased the size of the
Henderson Harbor Special Anchorage
Area (a) (65 FR 11892). The rulemaking
to enlarge that special anchorage area
was due to declining water levels and
the safety of navigation in relation to the
lower water levels. The Coast Guard
received 5 positive comments in
response to the original Notice of
Proposed Rulemaking.

Subsequently, the Coast Guard
published two requests for comments on
January 2, 2002 and again on June 5,
2002 [67 FR 17, 67 FR 38625]. As a
result of the subsequent requests for
comments, the Coast Guard received 15
negative and 12 positive comments.
Virtually every positive comment was

based upon a concern for vessel safety,
primarily the safety of vessels due to
low water levels.

The negative comments generally
focused the concern with having vessels
obstructing waterfront views, the
economic impact of an expanded
anchorage area, and the additional time
it would take to transit the extension of
1000'. The concern for vessel safety is
ultimately the most important
consideration. Thus, while these latter
comments are important, the Coast
Guard is not persuaded at this time to
make any changes in light of the
concerns they raise.

The regulations governing special
anchorage areas are found in 33 CFR
110.1. In particular, sound and light
requirements are not applicable to
certain vessels anchored in these areas
established by the Coast Guard. The
Coast Guard does not further regulate
the particular use of a special anchorage
area by local or state authorities.

In the special anchorage area
established in Henderson Harbor,
Henderson, New York, the Town
Council has established mooring buoys
and a fee-based system for the use of
those mooring buoys. An enlargement of
this special anchorage area by the Coast
Guard did not impact what portion or
how the Town Council wishes to utilize
the special anchorage area. It only
provided a larger area over which the
Town Council may exercise their
control.

Enlarging the special anchorage area
did not require the Henderson Town
Council to adopt new measures or
change how they currently regulate
usage of the special anchorage area. The
two issues are separate and distinct. As
such, the Coast Guard feels that in order
to ensure the safety of vessels using that
area, the larger anchorage area already
established will be left in place.

As such, the Coast Guard is closing
this docket. If future action is needed,
the Coast Guard will open a rulemaking
or issue a new request for comments.

Dated: October 14, 2003.

R.F. Silva,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 04-1612 Filed 1-26-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 167

[USCG-2002-12876]

Port Access Routes Study; In the
Approaches to Chesapeake Bay, VA

AGENCY: Coast Guard, DHS.
ACTION: Notice of study results.

SUMMARY: The Coast Guard announces
the completion of a Port Access Route
Study that evaluated the need for
modifications to current vessel routing
and traffic management measures in the
approaches to Chesapeake Bay, Virginia.
The study was completed in June 2003.
This document summarizes the study
recommendations, which include
enhancements and modifications to
existing vessel routing measures and the
creation of a new offshore anchorage
area.

ADDRESSES: Comments and material
received from the public, as well as the
actual study and other documents
mentioned in this document, are part of
docket USCG-2002-12876 and are
available for inspection or copying at
the Docket Management Facility, U.S.
Department of Transportation, room PL—
401, 400 Seventh Street, SW.,
Washington, DC, 20590-0001, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. You
may also find this docket on the Internet
at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: For
further information on this document,
contact John Walters, Aids to Navigation
and Waterways Management Branch,
Fifth Coast Guard District, telephone
757-398-6230, e-mail
Jwalters@lantd5.uscg.mil; or George
Detweiler, Office of Vessel Traffic
Management, Coast Guard, telephone
202—-267—-0416, e-mail
Gdetweiler@comdt.uscg.mil. For
questions on viewing the docket,
contact Andrea M. Jenkins, Program
Manager, Docket Operations, telephone
202-366-0271.

SUPPLEMENTARY INFORMATION: You may
obtain a copy of the Port Access Route
Study by contacting either person listed
under the FOR FURTHER INFORMATION
CONTACT section. A copy is also
available in the public docket at the
address listed under the ADDRESSES
section and electronically on the DMS
Web site at http://dms.dot.gov.
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Definitions

The following definitions are from the
International Maritime Organization’s
(IMO’s) “Ships’ Routeing Guide”
(except those marked by an asterisk) and
should help you review this notice:

Deep-water route means a route
within defined limits, which has been
accurately surveyed for clearance of sea
bottom and submerged obstacles as
indicated on nautical charts.

Offshore anchorage area means an
anchorage area located in the 3-to-12-
nautical-mile belt of the territorial sea in
which vessels directed by the Captain of
the Port (COTP) to await further orders
before entering a U.S. port may stand-
by or anchor.

Precautionary area means a routing
measure comprising an area within
defined limits where vessels must
navigate with particular caution and
within which the direction of traffic
flow may be recommended.

Recommended track means a route
which has been specifically examined to
ensure so far as possible that it is free
of dangers and along which vessels are
advised to navigate.

Separation Zone or separation line
means a zone or line separating the
traffic lanes in which vessels are
proceeding in opposite or nearly
opposite directions; or separating a
traffic lane from the adjacent sea area;
or separating traffic lanes designated for
particular classes of vessels proceeding
in the same direction.

Traffic lane means an area within
defined limits in which one-way traffic
is established. Natural obstacles,
including those forming separation
zones, may constitute a boundary.

Traffic Separation Scheme or TSS
means a routing measure aimed at the
separation of opposing streams of traffic
by appropriate means and by the
establishment of traffic lanes.

Vessel routing system means any
system of one or more routes or routing
measures aimed at reducing the risk of
casualties; it includes traffic separation
schemes, two-way routes, recommended
tracks, areas to be avoided, inshore
traffic zones, roundabouts,
precautionary areas, and deep-water
routes.

Background and Purpose

When Did the Coast Guard Conduct
This Port Access Route Study (PARS)?

We announced the PARS in a notice
published in the Federal Register on
July 26, 2002, (67 FR 48837) and
completed the PARS in June 2003.

What Is the Study Area?

The study area encompassed the area
bounded by a line connecting the
following geographic points (All
coordinates are NAD 1983.):

Latitude Longitude
37°00.00'N 075°56.00'W
37°00.00'N 075°40.00'W
36 °45.00'N 075°40.00'W
36°45.00'N 075 °56.00'W

The study area included the Eastern
and Southern approaches to Chesapeake
Bay used by commercial and public
vessels.

Why Did the Coast Guard Conduct This
PARS?

The approaches to Chesapeake Bay
were last studied in 1989, and the final
results were published in the Federal
Register on April 28, 1994 (59 FR
21937). The study primarily examined
the Southern Approach to determine its
ability to accommodate vessels
requiring a deep-water route. The PARS
concluded that the Eastern Approach
and Precautionary Area should remain
unchanged and proposed the creation of
the current deep-water route of the
Southern Approach.

On April 12 through 17, 2001, the
National Oceanic and Atmospheric
Administration (NOAA) conducted a
hydrographic data survey of the area.
The survey indicated that Nautilus
Shoal, which borders the northern edge
of the Eastern Approach, is slowly
moving southward and is encroaching
on the inbound traffic lane. This limits
the use of this traffic lane to vessels
with drafts less than 27 feet (8.2 meters).
Because of this encroachment, the
current PARS evaluated changes to the
Eastern Approach that would better
accommodate deeper-draft, inbound
vessels. Also, we decided to review the
location of the Southern Approach,
particularly in light of the many existing
and proposed improvements to the ports
of Hampton Roads, Baltimore, and
Richmond that will directly affect the
numbers, size, and types of vessels
using these approaches.

These improvements include
dredging and expanding the Norfolk
International Terminal, improving the
Portsmouth Marine Terminal,
completing the Baltimore Harbor
Anchorages and Channels improvement
project, deepening portions of the James
River, improving the Port of Richmond
wharf, and completing the 55-foot
anchorage for Hampton Roads. Future
projects include building a new Virginia
Port facility at Craney Island, improving
the Pinners Point facility, reopening the

Cove Point liquefied natural gas facility,
deepening the inbound segment of
Thimble Shoals Channel from 45 to 50
feet, and deepening the outbound
segment of Thimble Shoals Channel
from 50 to 55 feet. Projections for the
Port of Hampton Roads forecast a 5%
growth rate in container shipping for
2003. In 2002, 24 cruise ships visited
downtown Norfolk. Thirty-four cruise
ships were scheduled to arrive in
Norfolk during 2003. It is anticipated
that passenger numbers will increase
from 20,000 in 2001 to 80,000 in 2004.
The size of vessels calling on these ports
should also grow. The “S” class
container ships, currently in use by
Maersk Sealand, may soon call on the
Port of Virginia. These massive
container vessels are 1,138 feet in
length, 140 feet wide, draft almost 48
feet when fully loaded, and have a
capacity for 7,100 twenty-foot
equivalent units (TEUs). Considering
this projected growth in Hampton Roads
and the potential growth in other ports
accessed via the entrance to Chesapeake
Bay, increases in all types of
commercial vessel traffic is almost
certain.

One potential study recommendation
listed in the Notice of Study published
July 26, 2002, in the Federal Register
(67 FR 48837) was to disestablish
Chesapeake Light. The PARS confirmed
that this light should not be
disestablished. Chesapeake Light has
proved itself invaluable as a visual
reference for inbound, outbound, and
maneuvering vessel traffic as well as a
platform that can be used to gather
meteorological data.

How Did the Coast Guard Conduct This
PARS?

First, we announced the start of the
study through a Notice of Study
published July 26, 2002, in the Federal
Register (67 FR 48837). This notice
identified potential study
recommendations and solicited
comments concerning these
recommendations as well as answers to
questions provided in the notice.
Second, we considered previous
studies, analyses of vessel traffic
density, and agency and stakeholder
experience in vessel traffic management,
navigation, ship handling, and the
effects of weather. The
recommendations of this PARS are
based mainly on comments received to
the docket and the results of the
previous studies, analyses, and agency
and stakeholder experience.

Study Recommendations

The PARS recommendations include
the following:
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1. Modify the location of the existing
Eastern Approach TSS;

2. Modify the regulations for the
Southern Approach TSS to allow
vessels with a draft of 42 feet (12.8
meters) or greater to use the deep-water
route;

3. Retain the Chesapeake Light; and

4. Establish an offshore anchorage
area.

This PARS recommendation was not
previously identified as a potential
study recommendation in the Notice of
Study published July 26, 2002, in the
Federal Register (67 FR 48837). This
offshore anchorage area is for vessels
that are unable or not approved to enter
port.

Next Steps

A brief synopsis of how the PARS
recommendations will proceed towards
implementation follows:

1. Changes to the TSSs will require
approval by the International Maritime
Organization (IMO). Any changes to the
TSSs will be accomplished through the
rulemaking process.

2. The establishment of an offshore
anchorage area will be accomplished
through the rulemaking process.

3. Changes to aids to navigation
resulting from the above actions will be
accomplished through the following
established procedures—notification of
proposed changes in the Local Notice to
Mariners with an opportunity for
comment and notification of the final
changes in the Local Notice to Mariners.

Conclusion

We appreciate the comments we
received concerning the PARS. We will
provide ample opportunity for
additional comments on any
recommended changes to existing
routing or operational measures that
require codification through notices of
proposed rulemakings (NPRMs)
published in the Federal Register.

Dated: January 15, 2004.
Joseph J. Angelo,

Director of Standards, Marine Safety, Security
and Environmental Protection.

[FR Doc. 04—1441 Filed 1-26—-04; 8:45 am]
BILLING CODE 4901-15-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-Al69

Endangered and Threatened Wildlife
and Plants; Proposed Designation of
Critical Habitat for Yermo

xanthocephalus (Desert Yellowhead)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
public comment period and notice of
availability of draft economic analysis
and draft environmental assessment.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
availability of the draft economic
analysis and draft environmental
assessment for the proposed designation
of critical habitat for Yermo
xanthocephalus (desert yellowhead)
under the Endangered Species Act of
1973, as amended. We also are
reopening the public comment period
for the proposal to designate critical
habitat for this species to allow all
interested parties to comment on the
proposed rule and the associated draft
economic analysis and draft
environmental assessment. Over a 10-
year time period, the total section 7-
related direct costs associated with the
Y. xanthocephalus listing and critical
habitat are estimated at $500,000 to
$600,000. Comments previously
submitted need not be resubmitted as
they have been incorporated into the
public record as part of this extended
comment period and will be fully
considered in preparation of the final
rule.

DATES: We will accept and consider all
comments received on or before
February 26, 2004. Any comments that
we receive after the closing date may
not be considered in the final decision
on this proposal.

ADDRESSES: You may submit written
comments and information to the Field
Supervisor, U.S. Fish and Wildlife
Service, 4000 Airport Parkway,
Cheyenne, WY 82001, or by facsimile to
307-772-2358. You may hand deliver
written comments to our Wyoming
Field Office at the address given above.
You may send comments by electronic
mail (e-mail) to
fw6_desertyellowhead@fws.gov. See the
“Public Comments Solicited” section
below for file format and other
information on electronic filing.

You may obtain copies of the draft
economic analysis and draft

environmental assessment, review
comments and materials received, and
review supporting documentation used
in preparation of the proposed rule, by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service’s Wyoming Field Office. The
draft economic analysis and draft
environmental assessment, as well as
the proposed rule for the critical habitat
designation, also are available on the
Internet at http://mountain-
prairie.fws.gov/endspp/plants.

FOR FURTHER INFORMATION CONTACT:
Brian T. Kelly, Field Supervisor,
Wyoming Field Office, U.S. Fish and
Wildlife Service, at the above address
(telephone 307-772-2374; facsimile
307-772-2358; e-mail
Brian_T_Kelly@fws.gov).

SUPPLEMENTARY INFORMATION:

Background

Yermo xanthocephalus, a perennial
herb in the sunflower family, is known
from only one population, which occurs
in central Wyoming on Federal land
managed by the Bureau of Land
Management (BLM). The one population
numbered approximately 12,000 plants
in 2001. Y. xanthocephalus has leafy
stems up to 12 inches high with
alternate, lance-shaped leathery leaves
and 25 to 80 flower heads on each stem.
Each flower head contains four to six
yellow disk flowers surrounded by five
small, yellow leaves. Y. xanthocephalus
occupies shallow deflation hollows
shaped by wind and erosion in outcrops
of sandstone. Human activities,
including potential oil and gas
development, potential mining of
uranium and zeolites, and recreational
off-road vehicle use, resulted in Y.
xanthocephalus being listed as a
threatened species throughout its range
on March 14, 2002 (67 FR 11442).

On March 14, 2003 (68 FR 12326), we
proposed to designate critical habitat for
Yermo xanthocephalus pursuant to the
Endangered Species Act (Act) of 1973,
as amended (16 U.S.C. 1531 et seq.). The
proposal includes approximately 146
hectares (360 acres) of federally-
managed lands in the Beaver Rim area
in Fremont County, Wyoming. This area
contains the only known population of
the desert yellowhead, as well as the
physical or biological features essential
for the conservation of the species.

Critical habitat identifies specific
areas, both occupied and unoccupied,
that are essential to the conservation of
a listed species and that may require
special management considerations or
protection. If the proposed rule is made
final, section 7 of the Act will prohibit
destruction or adverse modification of
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critical habitat by any activity funded,
authorized, or carried out by any
Federal agency. Federal agencies
proposing actions affecting areas
designated as critical habitat must
consult with us on the effects of their
proposed actions, pursuant to section
7(a)(2) of the Act.

Section 4 of the Act requires that we
consider economic and other relevant
impacts prior to making a final decision
on what areas to designate as critical
habitat. We have prepared a draft
economic analysis and draft
environmental assessment for the
proposal to designate certain areas as
critical habitat for Y. xanthocephalus.
The draft economic analysis indicates
that, over a 10-year time period, the
total section 7-related direct costs
associated with the Y. xanthocephalus
listing and critical habitat are estimated
to be $500,000 to $600,000. We solicit
data and comments from the public on
these draft documents, as well as on all
aspects of the proposal. We may revise
the proposal, or its supporting
documents, to incorporate or address
new information received during the
comment period. In particular, we may
exclude an area from critical habitat if
we determine that the benefits of
excluding the area outweigh the benefits
of including the area as critical habitat,
provided such exclusion will not result
in the extinction of the species.

Public Comments Solicited

We intend any final action resulting
from this proposal to be as accurate and
as effective as possible. Therefore, we
solicit comments or suggestions from
the public, other concerned
governmental agencies, the scientific
community, industry, or any other
interested party concerning this
proposed rule. We do not anticipate
extending or reopening the comment
period on the proposed rule after this
comment period ends (see DATES). We
particularly seek comments concerning:

(1) The reasons why any habitat
should or should not be determined to
be critical habitat as provided by section
4 of the Act, including whether the
benefits of designation will outweigh
any threats to the species due to
designation;

(2) Specific information on the
amount and distribution of Y.
xanthocephalus habitat, and what
habitat is essential to the conservation
of the species and why;

(3) Land use practices and current or
planned activities in the subject area
and their possible impacts on proposed
critical habitat;

(4) Any foreseeable economic or other
impacts resulting from the proposed
designation of critical habitat, in
particular, any impacts on small entities
or families; and

(5) Whether our approach to critical
habitat designation could be improved
or modified in any way to provide for
greater public participation and
understanding, or to assist us in
accommodating public concern and
comments.

We will also accept comments on the
proposed critical habitat designation. If
you wish to comment, you may submit
your comments and materials
concerning this proposal by any one of
several methods (see ADDRESSES). If you
would like to submit comments by
electronic format, please submit them in
ASCII file format and avoid the use of
special characters and encryption.
Please include your name and return e-
mail address in your e-mail message.

Comments previously submitted need
not be resubmitted as they have already
been incorporated into the public record
and will be fully considered in the final
rule. Comments submitted during this
comment period also will be
incorporated into the public record and
will be fully considered in the final rule.
In order to comply with the terms of a
settlement agreement, we are required to
complete the final designation of critical
habitat for Yermo xanthocephalus by

March 8, 2004 (Civil Action Number
01-B—2204). To meet this date, all
comments or proposed revisions to the
proposed rule, associated draft
economic analysis, and draft
environmental assessment need to be
submitted to us during the comment
period reopened by this document (see
DATES).

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home address, which
we will honor to the extent allowable by
law. If you wish us to withhold your
name or address, you must state this
request prominently at the beginning of
your comments. However, we will not
consider anonymous comments. To the
extent consistent with applicable law,
we will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

Comments and materials received, as
well as supporting documentation used
in preparation of the proposal to
designate critical habitat, will be
available for public inspection, by
appointment, during normal business
hours at the Wyoming Field Office (see
ADDRESSES).

Author

The primary author of this notice is
the Wyoming Field Office staff (see
ADDRESSES).

Authority: The authority for this action is
the Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: January 16, 2004.

Craig Manson,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 04-1626 Filed 1-26—04; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Docket No. TB—04-03]

National Advisory Committee for
Tobacco Inspection Services; Open
Meeting

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of advisory committee
meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act (5
U.S.C. App. II) announcement is made
of a forthcoming meeting of the National
Advisory Committee for Tobacco
Inspection Services.

DATES: March 2, 2004, 9 a.m.
ADDRESSES: The meeting will be held at
the Old Town Alexandria Holiday Inn,
480 King Street, Alexandria, Virginia
22314.

FOR FURTHER INFORMATION CONTACT: ]ohn
P. Duncan III, Deputy Administrator,
Tobacco Programs, AMS, USDA,
Telephone number (202) 205-0567 or
fax (202) 205-0235.

SUPPLEMENTARY INFORMATION: The
purpose of the meeting is to discuss and
recommend the level of service to be
provided to producers by AMS, review
the financial status of the tobacco
inspection program, recommend the
user fee rate needed to maintain the
desired level of service for the 2004—
2005 marketing season, and review
various regulations issued pursuant to
the Tobacco Inspection Act (7 U.S.C.
511 et seq.), and the Agriculture, Rural
Development, Food and Drug
Administration, and Related Agencies
Appropriations Act for 2002 (Pub. L.
107-76; 7 U.S.C. 511s).

The meeting is open to the public.
Persons, other than members, who wish
to address the Committee at the meeting
should contact John P. Duncan III,
Deputy Administrator, Tobacco

Programs, AMS, USDA, STOP 0280,
1400 Independence Avenue, SW.,
Washington, DC 202500280, prior to
the meeting. Written statements may be
submitted to the Committee before, at or
after the meeting. If you need any
accommodations to participate in the
meeting, please contact the Tobacco
Programs at (202) 205—0567 by February
20, 2004, and inform us of your needs.

Dated: January 21, 2004.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 04-1601 Filed 1-26—04; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

Information Collection; Commodity
Request (Food Aid Request Entry
System, FARES)

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Notice; request for comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Commodity Credit Corporation (CCC) is
seeking comments from all interested
individuals and organizations on the
extension and revision of an approved
information collection under the
Paperwork Reduction Act. CCC procures
various processed foods and
commodities to be exported and
donated for use in humanitarian food
aid programs. Information related to this
activity was previously collected on the
United States Agency for International
Development (USAID) Form USAID
1550—4, Commodity Request for Foreign
Distribution. The Food Aid Request
Entry System (FARES) has been
developed to replace the AID Form
1550—4 with electronic processing
through the FARES.

DATES: Comments on this notice must be
received on or before March 29. 2004 to
be assured consideration.

ADDRESSES: Comments concerning this
notice should be addressed to: Donna
Ryles, Chief, Planning and Analysis
Division, Kansas City Commodity
Office, 6501 Beacon Drive, Kansas City,
Missouri 64133—-4676. Comments also
may be submitted via facsimile to (816)
926-1648, telephone (816) 926—1505 or
by e-mail to dgryles@kcc.fsa.gov.

Comments regarding this information
collection requirement may be directed
to the Office of Information and
Regulatory Affairs of OMB, Attention:
Desk Officer for USDA, Washington, DC
20503.

FOR FURTHER INFORMATION CONTACT:
Sharon Hadder, Marketing Specialist,
(202) 720-3816, or
Sharon_Hadder@wdc.fsa.usda.gov.

SUPPLEMENTARY INFORMATION:

Description of Information Collection

Title: Food Aid Request Entry System
(FARES).

OMB Control Number: 0560-0225.

Type of Request: Extension with
revision.

Abstract: The information collection
is necessary for the Commodity Credit
Corporation (CCC) to procure various
processed foods and commodities for
export under humanitarian food aid
programs. The FARES has been
developed to automate the entry of
commodity requests submitted to CCC
from the United States Agency for
International Development (USAID),
private voluntary organizations (PVOs),
the World Food Program (WFP), the
Foreign Agricultural Service (FAS), and
the Farm Service Agency (FSA). The
FARES will replace the USAID Form
1550—4, Commodity Request for Foreign
Distribution, which will become
obsolete.

Estimate of Burden: Public reporting
burden for collecting information under
this notice is estimated to average 1
hour per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the
information.

Respondents: United States Agency
for International Development (USAID),
private voluntary organizations (PVOs),
the World Food Program (WFP), Foreign
Agricultural Service (FAS) and the Farm
Service Agency (FSA).

Respondents: 300.

Estimated Number of Annual
Responses Per Respondent: 12.

Estimated Total Annual Burden on
Respondents: 3,600 hours.

Comment is invited on: (a) Whether
the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
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agency’s estimate of burden including
the validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information collected; or (d) ways to
minimize the burden of the collection of
the information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology. All comments
received in response to this notice,
including names and addresses when
provided, will be a matter of public
record. Comments will be summarized
and included in the submission for
Office of Management and Budget
approval.

Signed at Washington, DC, on January 16,
2004.
James R. Little,
Executive Vice President, Commodity Credit
Corporation.
[FR Doc. 04-1670 Filed 1-26—04; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Improving Access to the Summer Food
Service Program

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: This notice solicits comments
related to methods for improving access
to the Summer Food Service Program by
children in needy areas.

DATES: Comments must be postmarked
by March 29, 2004 to be considered.

ADDRESSES: Comments should be
addressed to Mr. Robert Eadie, Chief,
Policy and Program Development
Branch, Child Nutrition Division, Food
and Nutrition Service, Department of
Agriculture, 3101 Park Center Drive,
Room 634, Alexandria, Virginia 22302-
1594. Comments will also be accepted
via e-mail sent to
cndproposal@fns.usda.gov. All written
submissions, including e-mail
submissions, will be available for public
inspection in Room 634 Monday
through Friday, 8:30 a.m.—5 p.m.

FOR FURTHER INFORMATION CONTACT:
Keith Churchill or Marcus Hambrick,
Policy and Program Development
Branch, at the above address, or by
telephone at (703) 305—2590.
SUPPLEMENTARY INFORMATION: The Food
and Nutrition Service, USDA (FNS) is
committed to improving access to the
Summer Food Service Program (SFSP),

authorized by Section 13 of the Richard
B. Russell National School Lunch Act,
42 U.S.C. 1761, by children in needy
areas. FNS has partnered with national
service organizations to promote the
SFSP, utilized regional and local
community groups to identify unique
demographic needs and participation
barriers, met with potential sponsoring
organizations and community leaders to
identify potential solutions to common
barriers and targeted specific unserved
and underserved areas for Program
expansion. In addition to these
endeavors, State agencies have made
significant efforts to promote and
expand the Program.

These endeavors have led FNS to
develop and implement additional
outreach projects to improve Program
access. As part of a comprehensive
outreach effort, FNS has developed a
media kit and marketing campaign,
created SFSP promotional articles for
newsletters and publications, and
conducted activities designed for
specific unserved and underserved
areas.

Additionally, FNS has developed
Program policies that encourage and
expand access to the Program by
children in needy areas. Allowing
school sponsors to serve summer meals
under an existing National School
Lunch Program agreement has enabled
seamless year-round participation.
Other policies include authorizing
eligibility determinations based on
alternate means in lieu of applications,
expanding approved meal service times,
and waiving certain budget
requirements. Collectively, changes to
Program policies have enabled sponsors’
participation in the SFSP while
considering unique circumstances.

While modest success has been
achieved in increasing Program
participation by children, FNS
continues to solicit comments and
evaluate innovative suggestions related
to improving Program access, especially
in rural areas. In recent years, FNS has
received and evaluated numerous
suggestions, including: waiving
application requirements for enrolled
sites in needy areas, allowing off-site
consumption of meals, establishing pilot
programs to further evaluate innovative
methods to improve Program access and
even altering the congregate feeding
design of the current program to
accommodate home-based lunches. As a
result of these and other suggestions,
FNS has expanded Program access and
lessened the management burden placed
on Program sponsors.

FNS solicits comments and
suggestions related to Program access
from all parties. FNS is particularly

interested in suggestions from faith-
based and community-based
organizations, which might take
advantage of existing service delivery
methods and expand opportunities for
program participation by such
organizations.

Commenters should consider that
FNS does not have the authority to
waive certain statutory and regulatory
requirements that govern the SFSP, e.g.
reimburse sponsors that operate in areas
where fewer than 50 percent of children
are eligible, implement policy that
increases Federal costs, or change the
nutritional content of meals served.
Additionally, FNS will not entertain
suggestions that might compromise the
health and safety of children who
participate in the Program.

FNS encourages all interested parties
to submit comments and suggestions
related to improving Program access.

Dated: January 22, 2004.
Roberto Salazar,
Administrator.
[FR Doc. 04-1731 Filed 1-26—-04; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Forest Service

Final Environmental Impact Statement
for the South Platte Wild and Scenic
River Study, Pike and San Isabel
National Forests, Cimarron and
Comanche National Grasslands
(PSICC), Douglas, Jefferson, Park and
Teller Counties, CO

AGENCY: Forest Service, USDA.
ACTION: Notice of Availability.

SUMMARY: Under the National
Environmental Policy Act (Pub. L 91—
190) and the National Forest
Management Act (Pub. L. 94-588), the
Forest Service announces the
availability of the Final Environmental
Impact Statement for the South Platte
Wild and Scenic River Study. The FEIS
analyzes the direct, indirect and
cumulative impacts of the alternatives
analyzed in the study. A Record of
Decision is not being issued at this time
in order to receive comments on new
information not previously disclosed,
namely, (1) the proposed amendment to
the Forest Plan, and (2) the Preferred
Alternative.

DATES: Comments must be received by
April 2, 2004.

ADDRESSES: Send written comments to:
Robert J. Leaverton, Forest Supervisor,
Attn: South Platte Wild and Scenic
River Study, Pike and San Isabel
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National Forests, 2840 Kachina Drive,
Pueblo, Colorado 81008.

FOR FURTHER INFORMATION CONTACT: John
Hill, Planning Staff Officer, at above
address or by phone at (719)-553-1414,
or by e-mail at jjhill01@fs.fed.us.

SUPPLEMENTARY INFORMATION: A pOI‘tiOD
of the river was studied in the early
1980’s during preparation of PSICC’s
Forest Plan. That portion was between
Cheesman and Elevemile Reservoirs and
was found eligible for inclusion in the
National Wild and Scenic River System,
but a decision was not made regarding
the river’s suitability (i.e., whether it
would be an appropriate addition to the
System). The study of other portions of
the rivers was postponed due to the
pending proposal to construct Two
Forks Reservoir, which was eventually
denied by the Environmental Protection
Agency in the 1990’s.

The current study began in the early
1990’s. It included the previous study
area plus the river below Cheesman
Reservoir to Stontia Springs Reservoir
and the North Fork. Previous documents
in this study include the Draft
Legislative EIS (April 1997) and a
Supplemental Draft Legislative EIS
(March 2000). These documents were
labeled “‘legislative” under the
presumption that a recommendation
would be made to Congress to designate
some or all of the eligible river segments
in the study. However, under the Final
EIS’s Preferred Alternative, no decisions
on suitability is contemplated.
Therefore no recommendation to
Congress would be forthcoming and
accordingly the modifier “legislative” is
not employed.

The Preferred Alternative includes a
proposed amendment to the PSICC
Forest Plan. An amendment had been
contemplated in the Supplemental Draft
EIS, but only as an item that would be
consistent with whatever alternative
was selected for implementation. Its
details had not been developed in that
document. However, public response
indicated a need to review the
amendment prior to its being selected in
a decision document. In light of this, the
Record of Decision is being postponed
to provide an opportunity for comment
on the proposed amendment. Comments
are due April 2, 2004.

Copies of the Final EIS are being
provided to entities known to be
interested in the study. For others who
are interested in reading the document,
it has been posted on the web at http:/
/www.fs.fed.us/r2/psicc/projects/wsr/.

Dated: January 21, 2004.
Robert J. Leaverton,

Forest Supervisor, Pike and San Isabel
National Forests, Cimarron and Comanche
National Grasslands.

[FR Doc. 04-1619 Filed 1-26-04; 8:45 am]

BILLING CODE 3410-ES-M

DEPARTMENT OF AGRICULTURE
Forest Service

Tehama County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Tehama County Resource
Advisory Committee (RAC) will meet in
Red Bluff, California. Agenda items to
be covered include: Introductions,
Approval of Minutes, Public Comment,
Chairman Report, Reports from
Committees, Presentation of Projects/
Possible Action, General Discussion,
Next Agenda.

DATES: The meeting will be held on
February 12, 2004 from 9 a.m. and end
at approximately 12 p.m.

ADDRESSES: The meeting will be held at
the Lincoln Street School, Conference
Room A, 1135 Lincoln Street, Red Bluff,
CA. Individuals wishing to speak or
propose agenda items must send their
names and proposals to Jim Giachino,
DFO, 825 N. Humboldt Ave., Willows,
CA 95988.

FOR FURTHER INFORMATION CONTACT:
Bobbin Gaddini, Committee
Coordinator, USDA, Mendocino
National Forest, Grindstone Ranger
District, P.O. Box 164, Elk Creek, CA
95939. (530) 968-5329; e-mail
ggaddin;@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public.
Committee discussion is limited to
Forest Service staff and Committee
members. However, persons who wish
to bring matters to the attention of the
Committee may file written statements
with the Committee staff before or after
the meeting. Public input sessions will
be provided and individuals who made
written requests by February 10, 2004
will have the opportunity to address the
committee at those sessions.

Dated: January 21, 2004.
James F. Giachino,
Designated Federal Official.
[FR Doc. 04-1618 Filed 1-26-04; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service

Maximum Portion of Guarantee
Authority Available for Fiscal Year
2004

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Notice.

SUMMARY: As set forth in 7 CFR part
4279, subpart B, each fiscal year the
Agency shall establish a limit on the
maximum portion of guarantee
authority available for that fiscal year
that may be used to guarantee loans
with a guarantee fee of 1 percent or
guaranteed loans with a guarantee
percentage exceeding 80 percent.

Allowing the guarantee fee to be
reduced to 1 percent or exceeding the 80
percent guarantee on certain guaranteed
loans that meet the conditions set forth
in 7 CFR 4279.107 and 4279.119 will
increase the Agency’s ability to focus
guarantee assistance on projects which
the Agency has found particularly
meritorious, such as projects in rural
communities that remain persistently
poor, which experience long-term
population decline and job
deterioration, are experiencing trauma
as a result of natural disaster, or are
experiencing fundamental structural
changes in the economic base.

Not more than 12 percent of the
Agency’s quarterly apportioned
guarantee authority will be reserved for
loan requests with a guarantee fee of 1
percent, and not more than 15 percent
of the Agency’s quarterly apportioned
guarantee authority will be reserved for
guaranteed loan requests with a
guarantee percentage exceeding 80
percent. Once the above quarterly limits
have been reached, all additional loans
guaranteed during the remainder of that
quarter will require a 2 percent
guarantee fee and not exceed an 80
percent guarantee limit. As an exception
to this paragraph and for the purposes
of this notice, loans developed by the
North American Development Bank
(NADBank) Community Adjustment and
Investment Program (CAIP) will not
count against the 15 percent limit. Up
to 50 percent of CAIP loans may have
a guarantee percentage exceeding 80
percent. The funding authority for CAIP
loans is not derived from carryover or
recovered funding authority of the
Business and Industry (B&I) Guaranteed
Loan Program.

Written requests by the Rural
Development State Office for approval
of a guaranteed loan with a 1 percent
guarantee fee or a guaranteed loan
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exceeding 80 percent must be forwarded
to the National Office, Attn: Director,
B&I Division, for review and
consideration prior to obligation of the
guaranteed loan. The Administrator will
provide a written response to the State
Office confirming approval or
disapproval of the request.

EFFECTIVE DATE: January 27, 2004.

FOR FURTHER INFORMATION CONTACT: Fred
Kieferle, Processing Branch Chief,
Business and Industry Division, Rural
Business-Cooperative Service, USDA,
Stop 3224, 1400 Independence Avenue,
SW., Washington, D.C. 20250-3224,
telephone (202) 720-7818.
SUPPLEMENTARY INFORMATION: This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12866.

Dated: January 15, 2004.
John Rosso,
Administrator.
[FR Doc. 04-1633 Filed 1-26—04; 8:45 am]
BILLING CODE 3410-XY-P

DEPARTMENT OF COMMERCE

Bureau of the Census
[Docket Number 040114016-4016-01]

Service Annual Survey

AGENCY: Bureau of the Census,
Commerce.

ACTION: Notice of determination.

SUMMARY: In accordance with Title 13,
United States Code (U.S.C.), Sections
182, 224, and 225, the Bureau of the
Census (Census Bureau) has determined
that limited financial data (revenue,
expenses, and the like) for selected
service industries are needed to provide
a sound statistical basis for the
formation of policy by various
governmental agencies and that these
data also apply to a variety of public
and business needs. To obtain the
desired data, the Census Bureau
announces the administration of the
Service Annual Survey.

FOR FURTHER INFORMATION CONTACT:
Ruth A. Bramblett, Chief, Current
Services Branch, Service Sector
Statistics Division, on (301) 763—7089.
SUPPLEMENTARY INFORMATION: The
Census Bureau conducts surveys
necessary to furnish current data on
subjects covered by the major censuses
authorized by Title 13, U.S.C. The
Service Annual Survey (SAS) provides
continuing and timely national
statistical data each year. Data collected
in this survey are within the general
scope, type, and character of those

inquiries covered in the economic
census.

The Census Bureau needs reports only
from a limited sample of service sector
firms in the United States. The SAS now
covers all or some of the following nine
sectors: Transportation and
Warehousing; Information; Finance and
Insurance; Real Estate and Rental and
Leasing; Professional, Scientific, and
Technical Services; Administration and
Support and Waste Management and
Remediation Services; Health Care and
Social Assistance; Arts, Entertainment,
and Recreation; and Other Services. The
probability of a firm’s selection is based
on its revenue size (estimated from
payroll); that is, firms with a larger
payroll will have a greater probability of
being selected than those with smaller
ones. We are mailing report forms to the
firms covered by this survey and require
their submission within thirty days after
receipt. These data are not publicly
available from nongovernment or other
government sources.

Based upon the foregoing, the Census
Bureau is conducting the Service
Annual Survey for the purpose of
collecting these data.

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act (PRA) unless that
collection of information displays a
current valid Office of Management and
Budget (OMB) control number. In
accordance with the PRA, 44 U.S.C.,
Chapter 35, the OMB approved the
Service Annual Survey under OMB
Control Number 0607—0422. Copies of
the proposed forms are available upon
written request to the Director, U.S.
Census Bureau, Washington, DC 20233.

Dated: January 21, 2004.
Charles Louis Kincannon,
Director, Bureau of the Census.
[FR Doc. 04-1636 Filed 1-26—04; 8:45 am)]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1315]

Grant of Authority; Establishment of a
Foreign-Trade Zone, Lubbock, TX

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—81u), the Foreign-
Trade Zones Board adopts the following
Order:

Whereas, the Foreign-Trade Zones Act
provides for “* * * the establishment

* * * of foreign-trade zones in ports of
entry of the United States, to expedite
and encourage foreign commerce, and
for other purposes,” and authorizes the
Foreign-Trade Zones Board to grant to
qualified corporations the privilege of
establishing foreign-trade zones in or
adjacent to U.S. Customs ports of entry;

Whereas, the City of Lubbock, Texas
(the Grantee), has made application to
the Board (FTZ Docket 41-2003, filed 8/
18/03), requesting the establishment of
a foreign-trade zone at sites in Lubbock,
Texas, adjacent to the Lubbock Customs
port of entry;

Whereas, notice inviting public
comment has been given in the Federal
Register (68 FR 51550, 8/27/03); and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied, and
that approval of the application is in the
public interest;

Now, therefore, the Board hereby
grants to the Grantee the privilege of
establishing a foreign-trade zone,
designated on the records of the Board
as Foreign-Trade Zone No. 260, at the
sites described in the application,
subject to the Act and the Board’s
regulations, including section 400.28,
and subject to the standard 2,000-acre
activation limit.

Signed at Washington, DC, this 14 day of
January, 2004.

Foreign-Trade Zones Board.

Donald L. Evans,

Secretary of Commerce, Chairman and
Executive Officer.

Dennis Puccinelli,

Executive Secretary.

[FR Doc. 04-1696 Filed 1-26—04; 8:45 am)]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-351-838, A—331-802, A-533-840, A-549—
822, A-570-893, A-552-802]

Notice of Initiation of Antidumping
Duty Investigations: Certain Frozen
and Canned Warmwater Shrimp From
Brazil, Ecuador, India, Thailand, the
People’s Republic of China and the
Socialist Republic of Vietnam

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Initiation of Antidumping Duty
Investigations.

EFFECTIVE DATE: January 27, 2004.
FOR FURTHER INFORMATION CONTACT:
David Goldberger at (202) 482—4136
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(Brazil and Ecuador), Michael Strollo at
202—482-0629 (India and Thailand);
Alex Villanueva at (202) 482—3208
(People’s Republic of China and
Socialist Republic of Vietnam); Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DG 20230.
SUPPLEMENTARY INFORMATION:

Initiation of Investigations
The Petitions

On December 31, 2003, the
Department of Commerce “‘the
Department” received petitions filed in
proper form by the Ad Hoc Shrimp
Trade Action Committee, an ad hoc
coalition representative of U.S.
producers of frozen and canned
warmwater shrimp and harvesters of
wild-caught warmwater shrimp “‘the
petitioner”. The petitioner filed
amendments to the petitions on January
12, 2004.

In accordance with section 732(b)(1)
of the Tariff Act of 1930 (“‘the Act”), the
petitioner alleges that imports of certain
frozen and canned warmwater shrimp
from Brazil, Ecuador, India, Thailand,
the People’s Republic of China (“the
PRC”) and the Socialist Republic of
Vietnam (‘“Vietnam”), are, or are likely
to be, sold in the United States at less
than fair value within the meaning of
section 731 of the Act, and that imports
from Brazil, Ecuador, India, Thailand,
the PRC and Vietnam, are materially
injuring, or are threatening to materially
injure, an industry in the United States.

The Department finds that the
petitioner filed these petitions on behalf
of the domestic industry because it is an
interested party as defined in section
771(9)(G) of the Act and it has
demonstrated sufficient industry
support with respect to each of the
antidumping investigations that it is
requesting the Department to initiate.
See infra, “Determination of Industry
Support for the Petitions.”

Scope of Investigations

The scope of these investigations
include certain warmwater shrimp and
prawns, whether frozen or canned,
wild-caught (ocean harvested) or farm-
raised (produced by aquaculture), head-
on or head-off, shell-on or peeled, tail-
on or tail-off,* deveined or not
deveined, cooked or raw, or otherwise
processed in frozen or canned form.

The frozen or canned warmwater
shrimp and prawn products included in
the scope of the investigations,
regardless of definitions in the

1“Tails” in this context means the tail fan, which
includes the telson and the uropods.

Harmonized Tariff Schedule of the
United States (“HTSUS”’), are products
which are processed from warmwater
shrimp and prawns through either
freezing or canning and which are sold
in any count size.

The products described above may be
processed from any species of
warmwater shrimp and prawns.
Warmwater shrimp and prawns are
generally classified in, but are not
limited to, the Penaeidae family. Some
examples of the farmed and wild-caught
warmwater species include, but are not
limited to, whiteleg shrimp (Penaeus
vannemei), banana prawn (Penaeus
merguiensis), fleshy prawn (Penaeus
chinensis), giant river prawn
(Macrobrachium rosenbergii), giant tiger
prawn (Penaeus monodon), redspotted
shrimp (Penaeus brasiliensis), southern
brown shrimp (Penaeus subtilis),
southern pink shrimp (Penaeus
notialis), southern rough shrimp
(Trachypenaeus curvirostris), southern
white shrimp (Penaeus schmitti), blue
shrimp (Penaeus stylirostris), western
white shrimp (Penaeus occidentalis),
and Indian white prawn (Penaeus
indicus).

Frozen shrimp and prawns that are
packed with marinade, spices or sauce
are included in the scope of the
investigations. In addition, food
preparations, which are not “prepared
meals,” that contain more than 20
percent by weight of shrimp or prawn
are also included in the scope of the
investigations.

Excluded from the scope are (1)
breaded shrimp and prawns
(1605.20.10.20); (2) shrimp and prawns
generally classified in the Pandalidae
family and commonly referred to as
coldwater shrimp, in any state of
processing; (3) fresh shrimp and prawns
whether shell-on or peeled
(0306.23.00.20 and 0306.23.00.40); (4)
shrimp and prawns in prepared meals
(1605.20.05.10); and (5) dried shrimp
and prawns.

The products covered by this scope
are currently classified under the
following HTSUS subheadings;
0306.13.00.03, 0306.13.00.06,
0306.13.00.09, 0306.13.00.12,
0306.13.00.15, 0306.13.00.18,
0306.13.00.21, 0306.13.00.24,
0306.13.00.27, 0306.13.00.40,
1605.20.10.10, 1605.20.10.30, and
1605.20.10.40. These HTSUS
subheadings are provided for
convenience and for Customs and
Border Protection (‘““CBP”’) purposes
only and are not dispositive, but rather
the written descriptions of the scope of
these investigations is dispositive.

As discussed in the preamble to the
Department’s regulations (Antidumping

Duties; Countervailing Duties; Final
Rule, 62 FR 27296, 27323 (May 19,
1997)), we are setting aside a period for
parties to raise issues regarding product
coverage. The Department encourages
all parties to submit such comments
within 20 calendar days of publication
of this notice. Comments should be
addressed to Import Administration’s
Central Records Unit, Room 1870, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW,
Washington, DC 20230. The period of
scope consultations is intended to
provide the Department with ample
opportunity to consider all comments
and consult with parties prior to the
issuance of the preliminary
determinations.

Determination of Industry Support for
the Petitions

Section 732(b)(1) of the Act requires
that a petition be filed on behalf of the
domestic industry. Section 732(c)(4)(A)
of the Act provides that the
Department’s industry support
determination, which is to be made
before the initiation of the investigation,
be based on whether a minimum
percentage of the relevant industry
supports the petition. A petition meets
this requirement if the domestic
producers or workers who support the
petition account for: (1) at least 25
percent of the total production of the
domestic like product; and (2) more
than 50 percent of the production of the
domestic like product produced by that
portion of the industry expressing
support for, or opposition to, the
petition. Moreover, section 732(c)(4)(D)
of the Act provides that, if the petition
does not establish support of domestic
producers or workers accounting for
more than 50 percent of the total
production of the domestic like product,
the Department shall: i) poll the
industry or rely on other information in
order to determine if there is support for
the petition, as required by
subparagraph (A), or ii) determine
industry support using a statistically
valid sampling method.

Section 771(4)(A) of the Act defines
the “industry” as the producers of a
domestic like product. In investigations
involving some processed agricultural
products, the statue allows the
Department also to include producers of
the raw agricultural product with the
definition of the industry. See 771(4)(E)
of the Act. For a full discussion, see the
January 20, 2004, Memorandum to
Joseph Spetrini and Jeffrey May from
James Doyle, Norbert Gannon, Alex
Villanueva, and Christopher Riker
entitled “Antidumping Duty Petitions
on Certain Frozen and Canned
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Warmwater Shrimp from Brazil,
Ecuador, India, the People’s Republic of
China, Thailand, and the Socialist
Republic of Vietnam: Domestic Like
Product Analysis and Calculation of
Industry Support” (“DLP and Industry
Support Memo”). The International
Trade Commission (“ITC”), which is
responsible for determining whether
>the domestic industry= has been
injured, must also determine what
constitutes a domestic like product in
order to define the industry. While both
the Department and the ITC must apply
the same statutory definition regarding
the domestic like product (section
771(10) of the Act), they do so for
different purposes and pursuant to a
separate and distinct authority. In
addition, the Department’s
determination is subject to limitations of
time and information. Although this
may result in different definitions of the
like product, such differences do not
render the decision of either agency
contrary to the law.2

Section 771(10) of the Act defines the
domestic like product as “a product
which is like, or in the absence of like,
most similar in characteristics and uses
with, the article subject to an
investigation under this title.” Thus, the
reference point from which the
domestic like product analysis begins is
“the article subject to an investigation,”
i.e., the class or kind of merchandise to
be investigated, which normally will be
the scope as defined in the petition.

In this case, the domestic like product
referred to in the petition is the single
domestic like product defined in the
“Scope of Investigations” section,
above. At this time, the Department has
no basis on the record to find the
petition’s definition of the domestic like
product to be inaccurate. The
Department, therefore, has adopted the
domestic like product definition set
forth in the petition. For a discussion of
the domestic like product analysis in
this case, see the DLP and Industry
Support Memo.

Moreover, the Department has
determined that the petition contains
adequate evidence of industry support;
therefore, polling was unnecessary (see
DLP and Industry Support Memo).
Specifically, based on the analysis
contained in the DLP and Industry
Support Memo, the Department finds
that producers supporting the petition
represent over 50 percent of total
production of the domestic like product.

2 See Algoma Steel Corp. Ltd. v. United States,
688 F. Supp. 639, 642-44 (Ct. Int’] Trade 1988) (“the
ITC does not look behind ITA’s determination, but
accepts ITA’s determination as to which
merchandise is in the class of merchandise sold at
LTFV”).

Accordingly, the Department
determines that this petition is filed on
behalf of the domestic industry within
the meaning of section 732(b)(1) of the
Act.

Export Price and Normal Value

The following are descriptions of the
allegations of sales at less than fair value
upon which the Department based its
decision to initiate these investigations.
The sources of data for the deductions
and adjustments relating to U.S. and
foreign market prices, constructed value
(“CV”), and factors of production are
discussed in greater detail in the
country-specific Initiation Checklists, as
appropriate. Should the need arise to
use any of this information as facts
available under section 776 of the Act
in our preliminary or final
determinations, we will re-examine the
information and revise the margin
calculations.

Regarding an investigation involving a
non-market economy (“NME”) country,
the Department presumes, based on the
extent of central government control in
an NME, that a single dumping margin,
should there be one, is appropriate for
all NME exporters in the given country.
In the course of these investigations, all
parties will have the opportunity to
provide relevant information related to
the issues of a country’s NME status and
the granting of separate rates to
individual exporters. See, e.g., Notice of
Final Determination of Sales at Less
Than Fair Value: Silicon Carbide from
the People’s Republic of China, 59 FR
22585, 22586—87 (May 2, 1994).

Brazil
Export Price

The anticipated period of
investigation ‘“POI” for Brazil is October
1, 2002, through September 30, 2003.

The petitioner based export price
(“EP”’) on average unit values (“AUVs”)
of headless, shell-on, frozen warmwater
shrimp for the POI from official U.S.
import statistics. As the AUVs used
were net of international freight,
insurance and import charges, no
further deductions were made to derive
U.S. prices. See the Initiation Checklist.

Normal Value

The petitioner based normal value
(“NV”’) on home market ex-factory price
quotes from Brazilian producers of
head-on, shell-on frozen warmwater
shrimp which it obtained from market
research. See the January 16, 2004,
Memorandum to the File from David
Goldberger and Jim Nunno entitled
“Telephone Conversation with Foreign
Market Researcher.” These prices were

adjusted to reflect headless, shell-on
frozen warmwater shrimp, comparable
to that which is imported into the
United States. The petitioner made
currency conversions based on the
average of the daily real/U.S. dollar
exchange rates as posted on the
Department’s Web site. See the
Initiation Checklist.

The estimated dumping margins in
the petition, based on comparisons of
EP to NV, ranged from 32 percent to 349
percent.

Ecuador
Export Price

The anticipated POI for Ecuador is
October 1, 2002, through September 30,
2003.

The petitioner based EP on AUVs of
headless, shell-on, frozen warmwater
shrimp for the POI from official U.S.
import statistics. As the AUVs used
were net of international freight,
insurance and import charges, no
further deductions were made to derive
U.S. prices. See the Initiation Checklist.

Normal Value

During the course of the initiation, the
petitioner placed on the record
information which indicated that there
is no viable home market for certain
frozen and canned warmwater shrimp
from Ecuador because nearly all shrimp
produced in Ecuador is produced for the
export market. We confirmed this
information based on our conversation
with the market researcher. See the
January 16, 2004, Memorandum to the
File from David Goldberger and Jim
Nunno entitled “Telephone
Conversation with Foreign Market
Researcher.”

In selecting the third-country market,
the petitioner chose Italy because: 1) it
is the largest third-country market for
scope merchandise outside of the
United States during the POI; 2) the
aggregate quantity of scope merchandise
sold by Ecuadorian exporters to Italy
accounted for more than five percent of
the aggregate quantity of the scope
merchandise sold in the United States;
and 3) the product sold to the Italian
market is comparable to the product
which served as the basis for EP. After
examining this evidence, we found the
petitioner’s selection of Italy as the
comparison market to be reasonable.

The petitioner based NV on prices
published by the Torino, Italy Chamber
of Commerce for the same count sizes
upon which it based EP. These prices
were adjusted to reflect headless, shell-
on shrimp, comparable to that which is
imported into the United States. The
petitioner further adjusted these prices
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by deducting importer and wholesaler
mark-ups, import charges and
international freight. Finally, the
petitioner made currency conversions
based on the average of the daily euro/
U.S. dollar exchange rates as posted on
the Department’s Web site. See the
Initiation Checklist.

The estimated dumping margins in
the petition, based on comparisons of
EP to NV, ranged from 85 percent to 166
percent.

India

Export Price

The anticipated POI for India is
October 1, 2002, through September 30,
2003.

The petitioner based EP on AUVs of
headless, shell-on, frozen warmwater
shrimp for the POI from official U.S.
import statistics. Although the AUVs
used were net of international freight,
insurance and import charges, the
petitioner made a deduction for import
charges, as well as foreign inland
freight, to derive U.S. prices. We
adjusted the petitioner’s EP calculation
by not deducting an amount for foreign
inland freight and U.S. import expenses
because the petitioner either provided
inadequate support to deduct these
expenses from EP in the petition, or the
starting price did not include them. See
the Initiation Checklist.

Normal Value

The petitioner claims that the home
market is not viable for purposes of
calculating normal value. Section
773(a)(1)(C)(iii) of the Act provides that
the Department may determine that
home market sales are inappropriate as
a basis for determining normal value if
the particular market situation would
not permit a proper comparison. In the
petition, the petitioner placed on the
record information which indicated that
virtually all of the frozen and canned
warmwater shrimp sold in the home
market is of non-export quality. We
confirmed this information based on our
conversations with the market
researcher. See the January 16, 2004,
Memorandum to the File from Alice
Gibbons and Jim Nunno entitled
“Telephone Conversations with Foreign
Market Researcher.” Because the home
market does not constitute a valid basis
for calculating normal value, the
petitioner provided sales of warmwater
shrimp to India’s largest export market,
Japan. According to the petitioner, this
is consistent with the Department’s
prior practice. See Notice of Final
Determination of Sales at Less Than
Fair Value: Fresh Atlantic Salmon From
Chile, 63 FR 31411, 31418 (June 9,

1998). Although we have accepted the
petitioner’s claim for purposes of
initiating this case, we will continue to
examine the issue of home market
viability as this case progresses.

In selecting the third-country market,
the petitioner chose Japan because: 1) it
is the largest third-country market for
scope merchandise outside of the
United States during the POIL 2) the
aggregate quantity of scope merchandise
sold by Indian exporters to Japan
accounted for more than five percent of
the aggregate quantity of the scope
merchandise sold in the United States;
and 3) the product sold to the Japanese
market is comparable to the product
which served as the basis for EP. After
examining this evidence, we found the
petitioner’s selection of Japan as the
comparison market to be reasonable.

The petitioner based NV on publicly
listed price quotations from the Tokyo
Central Wholesale Market for the same
count sizes upon which it based EP.
These prices were adjusted to reflect
headless, shell-on and frozen
warmwater shrimp, comparable to that
which is imported into the United
States. The petitioner further adjusted
NV by deducting import charges. We
revised the petitioner’s calculation of
the average yen/U.S. dollar exchange
rate by calculating a simple average of
the daily rates as posted on the
Department’s Web site rather than
monthly averages as posted on the
Federal Reserve’s Web site. In addition,
as noted in the EP section above, we
adjusted the petitioner’s calculation by
not deducting an amount for foreign
inland freight expenses. Because the
proposed foreign inland freight
adjustment to NV is based on the
identical information as the proposed
adjustment to EP, we similarly find that
the petitioner provided inadequate
support to substantiate this adjustment.
Therefore, we have also not deducted
foreign inland freight expenses from
NV. See the Initiation Checklist.

Pursuant to section 773(b) of the Act,
the petitioner provided information
demonstrating reasonable grounds to
believe or suspect that sales by Indian
producers in the relevant foreign market
were made at prices below the cost of
production (“COP”’) and, accordingly,
requested that the Department conduct
a country-wide sales-below-COP
investigation in connection with this
investigation. The Statement of
Administrative Action (“SAA”),
submitted to the Congress in connection
with the interpretation and application
of the URAA, states that an allegation of
sales below COP need not be specific to
individual exporters or producers. SAA,
H.R. Doc. No. 103-316 at 833 (1994).

The SAA, at 833, states that “Commerce
will consider allegations of below-cost
sales in the aggregate for a foreign
country, just as Commerce currently
considers allegations of sales at less
than fair value on a country-wide basis
for purposes of initiating an
antidumping investigation.”

Further, the SAA provides that
section 773(b)(2)(A) of the Act retains
the requirement that the Department
have “reasonable grounds to believe or
suspect” that below-cost sales have
occurred before initiating such an
investigation. Reasonable grounds exist
when an interested party provides
specific factual information on costs and
prices, observed or constructed,
indicating that sales in the foreign
market in question are at below-cost
prices. Id.

Pursuant to section 773(b)(3) of the
Act, COP consists of the cost of
manufacturing (“COM”); selling,
general, and administrative expenses
(“SG&A”); financial expenses; and
packing expenses. Here, the petitioner
calculated the COM based on its own
production experience, adjusted for
known differences between costs to
produce frozen and canned warmwater
shrimp in the United States and in India
using publically available information.
Specifically, for fresh shrimp, the
petitioner used consumption rates
published by the National Marine
Fisheries Service. The petitioner used
the U.S. producers’ own consumption
rates for other raw materials, direct
labor and energy. To adjust the U.S.
producers’ costs associated with fresh
shrimp, the petitioner relied upon
market research. To adjust the U.S.
producers’ costs associated with sodium
tripolyphosphate and packing materials,
the petitioner relied upon Indian import
statistics as published by the
Government of India Ministry of
Commerce and Industry. To adjust the
U.S. producers’ costs associated with
labor, the petitioner relied upon
Government of India Labor Bureau
statistics. To adjust the U.S. producers’
costs associated with utilities, the
petitioner relied upon Organization for
Economic Gooperation and
Development’s (“OECD”) statistics. The
petitioner relied upon its own overhead
costs, except for depreciation, which
was based on the 2002 financial
statements of two Indian seafood
processors. To calculate SG&A and
financial expense, the petitioner relied
upon the 2002 financial statements of
two Indian seafood processors.

Based on a comparison of the
Japanese market prices for frozen and
canned warmwater shrimp to the COP
calculated in the petition, we find
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reasonable grounds to believe or suspect
that sales of the foreign like product
were made at prices below the COP
within the meaning of section
773(b)(2)(A)(i) of the Act. Accordingly,
the Department is initiating a country-
wide cost investigation relating to third-
country sales to Japan.

Pursuant to sections 773(a)(4), 773(b)
and 773(e) of the Act, the petitioner also
based NV for sales in the United States
on CV. The petitioner calculated CV
using the same COM, SG&A, and
financial expense figures used to
compute the Japanese third-country
market costs. The petitioner did not
include any amount for profit.
Therefore, CV is equivalent to COP.

Based on the changes noted above, the
recalculated dumping margins for
certain frozen and canned warmwater
shrimp from India range from 82.30
percent to 110.90 percent.

People’s Republic of China

Export Price

The anticipated POI for the PRC is
April 1, 2003, through September 30,
2003.

The petitioner based EP on AUVs of
headless, shell-on, frozen warmwater
shrimp for the POI from official U.S.
import statistics. As the AUVs used
were net of international freight,
insurance and import charges, no
further deductions for these expenses
were made to derive U.S. prices. See the
Initiation Checklist.

Normal Value

The PRC is an NME country and no
determination to the contrary has yet
been made by the Department. See the
Initiation Checklist. In accordance with
section 771(18)(c)(i) of the Act, any
determination that a foreign country has
at one time been considered an NME
shall remain in effect until revoked. See,
e.g., Notice of Final Determination of
Sales at Less Than Fair Value:
Saccharin from the People’s Republic of
China, 68 FR 27530, 27531 (May 20,
2003) (“Saccharin’).? Accordingly, the
petitioner provided a dumping margin
calculation using the Department’s NME
methodology as required by 19 CFR
351.202(b)(7)({)(C).

The petitioner based NV on factors of
production. The petitioner asserted that
it did not have specific, reliable
information on the factors of production
incurred for subject merchandise in the

3The presumption of NME status for the PRC has
not been revoked by the Department and remains
in effect for purposes of the initiation and this
investigation. Therefore, the NV of the product is
appropriately based on factors of production valued
in a surrogate market economy country in
accordance with 773(c) of the Act.

PRC. Therefore, the petitioner relied
upon an average of factors of production
ratios used in the United States for the
NV calculation. Specifically, the
petition used production factors
provided by several U.S. warmwater
shrimp processors. See the petitioner’s
January 12 submission at Attachment A.
The petitioner argues that because these
companies are significant producers of
the domestic like product, their
experience is an appropriate model for
estimating the costs of PRC
manufacturers. The model accounts for
the amount of each manufacturing input
required to produce one pound of frozen
warmwater shrimp. The main factor is
raw warmwater shrimp; however, other
factors of production included in the
NV calculation are: tripolyphosphate,
labor, electricity, water, overhead and
packing materials. See the Initiation
Checklist.

The petitioner selected India as the
surrogate country. The petitioner argued
that, pursuant to section 773(c)(4) of the
Act, India is an appropriate surrogate
because it is a market-economy country
that is at a comparable level of
economic development to the PRC and
is a significant producer of comparable
merchandise.* Based on the information
provided by the petitioner, we believe
that its use of India as a surrogate
country is appropriate for purposes of
initiating this investigation. See the
Initiation Checklist.

In accordance with section 773(c)(4)
of the Act, the petitioner valued factors
of production, where possible, on
reasonably available, public surrogate
country data. To value certain raw
materials, the petitioner used official
Indian government import statistics,
excluding those values from countries
previously determined by the
Department to be NME countries and
excluding imports into India from
Indonesia, Korea and Thailand, in light
of the prevalence of export subsidies in
those countries. See Notice of Final
Determination of Sales at Less Than
Fair Value: Ferrovanadium from the
People’s Republic of China, 67 FR
71137, 71139 (Nov. 29, 2002). For

4 As noted in the India section of this notice, the
Indian home market for warmwater shrimp is not
viable. However, this situation does not lessen
India’s ability to be properly designated as the
appropriate primary surrogate country for the PRC
and Vietnam. Pursuant to section 773(c) of the Act,
an appropriate surrogate country is a market
economy country that is (A) at a level of comparable
economic development to the NME country, and (B)
a significant producer of comparable merchandise.
India is economically comparable to both the PRC
and Vietnam, and India is the second largest
producer of shrimp in the world after the PRC. See
Petition at Volume I, page 8. It follows that India
is an appropriate surrogate for purposes of this
initiation and these investigations.

inputs valued in Indian rupees and not
contemporaneous with the POI (i.e.,
April 2003 - September 2003), the
petitioner used information from the
wholesale price indices (“WPI”) in
India as published in the International
Financial Statistics by the International
Monetary Fund to determine the
appropriate adjustments for inflation. In
addition, the petitioner made currency
conversions, where necessary, based on
the average rupee/U.S. dollar exchange
rate for the POL

To value raw warmwater shrimp, the
major input, the petitioner used a
market researcher to determined the
cost of shrimp in India. See the January
16, 2004, Memorandum to the File from
John LaRose and Jim Nunno entitled
“Telephone Conversation with Foreign
Market Researcher.” The research was
conducted in Mumbai, India and
completed in December 2003. Sodium
tripolyphosphate and packing materials
were valued by the petitioner using
Indian import statistics, as reported in
the Monthly Statistics of Foreign Trade
of India. The price information from the
Monthly Statistics of Foreign Trade of
India represents cumulative import
values for the period April 2002 to
March 2003. To value water, the
petitioner calculated a surrogate value
based on price data in India as reported
by the Second Water Utilities Data
Book, Asian and Pacific Region,
published by the Asian Development
Bank. Electricity in India was valued by
the petitioner using the OECD Energy
Prices and Taxes data. In accordance
with 19 CFR 351.408(c)(3), the
Department calculates and publishes the
surrogate values for labor to be used in
NME cases. Therefore, to value labor,
the petitioner relied on published wage
rates and a labor rate of $0.83 per hour.

The petitioner calculated surrogate
financial ratios (depreciation, SG&A and
profit) using the 2001 financial
statements of two Indian seafood
processors that process marine
products. To calculate a single surrogate
ratio for overhead, depreciation, SG&A,
and profit, the petitioner calculated a
simple average for the two Indian
seafood processors.

In its calculation of the surrogate
profit and financial expenses, the
petitioner included a zero value expense
when averaging the experiences of the
two Indian seafood processors.

However, it is the Department’s
practice not to average a zero expense
into the calculation of the surrogate
financial ratios. See Notice of Initiation
of Antidumping Duty Investigations:
Electrolytic Manganese Dioxide From
Australia, Greece, Ireland, Japan, South
Africa and the People’s Republic of
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China, 68 FR 51551 (Aug. 27, 2003)
(“EMD”’). Therefore, the Department has
recalculated the surrogate financial
ratios. See the Initiation Checklist at
Attachment II. In addition, the
petitioner included U.S. producer costs
in the normal value calculation of non-
depreciation overhead because they
were unable to identify those unique
costs in the Indian surrogate company
financial statements. However, section
773(c)(4) of the Act states that “{t}he
administering authority, in valuing
factors of production under paragraph
(1), shall utilize, to the extent possible,
the prices or costs of factors of
production in one or more market
economies that are (A) at a level of
economic development comparable to
that of the non market economy, and (B)
significant producers of comparable
merchandise.” Therefore, U.S. prices or
costs are not appropriate for use as
surrogate values. See, e.g., Notice of
Initiation of Antidumping Duty
Investigations: Polyvinyl Alcohol from
Germany, Japan, the Peoples Republic
of China, the Republic of Korea, and
Singapore, 67 FR 61591 (Oct. 1, 2002)
and accompanying Initiation Checklist
at page 19 (“PVA”). The ultimate goal
of the Department’s margin calculations
is to achieve the greatest accuracy
possible. The Department has found no
evidence on the record showing that
non-depreciation overhead is not
included in the overhead figures of the
Indian surrogate company financial
statements. Therefore, to be
conservative, the Department has
determined that the U.S. producer costs
for non-depreciation overhead should
not be included in the normal value
calculation. See the Initiation Checklist.

Based on comparisons of EP to NV,
calculated in accordance with section
773(c) of the Act, the estimated
recalculated dumping margins for
certain frozen and canned warmwater
shrimp from the PRC range from 112.81
percent to 263.68 percent.

Thailand

Export Price

The anticipated POI for Thailand is
October 1, 2002, through September 30,
2003.

The petitioner based EP on AUVs of
frozen, cooked and peeled shrimp for
the POI from official U.S. import
statistics. Although the AUVs used were
net of international freight, insurance
and import charges, the petitioner made
a deduction for import charges, as well
as foreign inland freight, to derive U.S.
prices. We adjusted the petitioner’s EP
calculation by not deducting amounts
for foreign inland freight and U.S.

import expenses because the petitioner
either provided inadequate support for
these expenses in the petition, or the
starting price did not include them. See
the Initiation Checklist.

Normal Value

In the petition, the petitioner placed
on the record information which
indicated that there is no viable home
market for certain frozen and canned
warmwater shrimp from Thailand
because the Thai market purchases only
fresh (i.e., live, unchilled or else chilled,
unprocessed) or traditional household
industry-produced dried shrimp. We
confirmed this information based on our
conversation with the market
researcher. See the January 16, 2004,
Memorandum to the File from Elizabeth
Eastwood and Jim Nunno entitled
“Telephone Conversation with Foreign
Market Researcher.”

In selecting the third-country market,
the petitioner chose Japan because: 1) it
is the largest third-country market for
scope merchandise outside of the
United States during the POI; 2) the
aggregate quantity of scope merchandise
sold by Thai exporters to Japan
accounted for more than five percent of
the aggregate quantity of the scope
merchandise sold in the United States;
and 3) the product sold to the Japanese
market is comparable to the product
which served as the basis for EP. After
examining this evidence, we found the
petitioner’s selection of Japan as the
comparison market to be reasonable.

The petitioner based NV on AUVs of
Thai exports of frozen, cooked shrimp to
Japan during the POI. We revised the
petitioner’s calculation of the average
yen/U.S. dollar exchange rate by
calculating a simple average of the daily
rates as posted on the Department’s Web
site rather than monthly averages as
posted on the Federal Reserve’s Web
site. In addition, as noted in the EP
section above, we adjusted the
petitioner’s calculation by not deducting
an amount for foreign inland freight
expenses. Because the proposed foreign
inland freight adjustment to NV is based
on the identical information as the
proposed adjustment to EP, we similarly
find that the petitioner provided
inadequate support to substantiate this
adjustment. Therefore, we have also not
deducted foreign inland freight
expenses from NV. See the Initiation
Checklist.

Based on the changes noted above, the
recalculated dumping margin for certain
frozen and canned warmwater shrimp
from Thailand is 57.64 percent.

Vietnam

Export Price

The anticipated POI for the PRC is
April 1, 2003, through September 30,
2003.

The petitioner based EP on AUVs of
headless, shell-on, frozen warmwater
shrimp for the POI from official U.S.
import statistics. As the AUVs used
were net of international freight,
insurance and import charges, no
further deductions for these expenses
were made to derive U.S. prices. See the
Initiation Checklist.

Normal Value

Vietnam is an NME country and no
determination to the contrary has yet
been made by the Department. In
accordance with section 771(18) of the
Act, any determination that a foreign
country has at one time been considered
an NME shall remain in effect until
revoked. See the Initiation Checklist.
See, e.g., Saccharin, 68 FR at 27531.5
Accordingly, the petitioner provided a
dumping margin calculation using the
Department’s NME methodology as
required by 19 CFR 351.202(b)(7)(1)(C).

The petitioner based NV on factors of
production. The petitioner asserted that
it did not have specific, reliable
information on the factors of production
incurred for subject merchandise in
Vietnam. Therefore, the petitioner relied
upon an average of factors of production
ratios used in the United States for the
NV calculation. Specifically, the
petition used production factors
provided by several U.S. warmwater
shrimp processors. The petitioner
argues that, because these companies
are significant producers of the
domestic like product, their experience
is an appropriate model for estimating
the costs of Vietnamese manufacturers.
The model accounts for the amount of
each manufacturing input required to
produce one pound of frozen
warmwater shrimp. The main factor is
raw warmwater shrimp, however, other
factors of production included in the
NV calculation are: tripolyphosphate,
labor, electricity, water, overhead and
packing materials. See the Initiation
Checklist.

The petitioner selected India as the
surrogate country. The petitioner argued
that, pursuant to section 773(c)(4) of the
Act, India is an appropriate surrogate
because it is a market-economy country

5The presumption of NME status for the PRC has
not been revoked by the Department and remains
in effect for purposes of the initiation and this
investigation. Therefore, the NV of the product is
appropriately based on factors of production valued
in a surrogate market economy country in
accordance with 773(c) of the Act.
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that is at a comparable level of
economic development to Vietnam and
is a significant producer of comparable
merchandise.® Based on the information
provided by the petitioner, we believe
that the petitioner’s use of India as a
surrogate country is appropriate for
purposes of initiating this investigation.
See the Initiation Checklist.

In accordance with section 773(c)(4)
of the Act, the petitioner valued factors
of production, where possible, on
reasonably available, public surrogate
country data. To value certain raw
materials, the petitioner used official
Indian government import statistics,
excluding those values from countries
previously determined by the
Department to be NME countries and
excluding imports into India from
Indonesia, Korea and Thailand, in light
of the prevalence of export subsidies in
those countries. See Notice of Final
Determination of Sales at Less Than
Fair Value: Ferrovanadium from the
People’s Republic of China, 67 FR
71137, 71139 (Nov. 29, 2002). For
inputs valued in Indian rupees and not
contemporaneous with the POI (i.e.,
April 2003 - September 2003), the
petitioner used information from the
WPI in India as published in the
International Financial Statistics by the
International Monetary Fund to
determine the appropriate adjustments
for inflation. In addition, the petitioner
made currency conversions, where
necessary, based on the average rupee/
U.S. dollar exchange rate for the POL.

To value raw warmwater shrimp, the
major input, the petitioner used a
market researcher to determine the cost
of shrimp in India. The research was
conducted in Mumbai, India and
completed in December 2003. See the
January 16, 2004, Memorandum to the
File from Paul Walker and Jim Nunno
entitled “Telephone Conversation with
Foreign Market Researcher.” Sodium
tripolyphosphate and packing materials
were valued by the petitioner using
Indian import statistics, as reported in
the Monthly Statistics of Foreign Trade
of India. The price information from the
Monthly Statistics of Foreign Trade of

6 As noted in the India section of this notice, the
Indian home market for warmwater shrimp is not
viable. However, this situation does not lessen
India’s ability to be properly designated as the
appropriate primary surrogate country for the PRC
and Vietnam. Pursuant to section 773(c) of the Act,
an appropriate surrogate country is a market
economy country that is (A) at a level of comparable
economic development to the NME country, and (B)
a significant producer of comparable merchandise.
India is economically comparable to both the PRC
and Vietnam, and India is the second largest
producer of shrimp in the world after the PRC. See
Petition at Volume I, page 8. It follows that India
is an appropriate surrogate for purposes of this
initiation and these investigations.

India represents cumulative import
values for the period April 2002 to
March 2003. To value water, the
petitioner calculated a surrogate value
based on price data in India as reported
by the Second Water Utilities Data
Book, Asian and Pacific Region,
published by the Asian Development
Bank. Electricity in India was valued by
the petitioner using the OECD Energy
Prices and Taxes data. In accordance
with 19 CFR 351.408(c)(3), the
Department calculates and publishes the
surrogate values for labor to be used in
NME cases. Therefore, to value labor,
the petitioner relied on published wage
rates and a labor rate of $0.63 per hour.

The petitioner calculated surrogate
financial ratios (depreciation, SG&A and
profit) using the 2001 financial
statements of two Indian seafood
processors that process marine
products. To calculate a single surrogate
ratio for overhead, depreciation, SG&A,
and profit, the petitioner calculated a
simple average for the two Indian
seafood processors. In its calculation of
the surrogate profit and financial
expenses, the petitioner included a zero
value expense when averaging the
experiences of the two Indian seafood
Processors.

However, it is the Department’s
practice not to average a zero expense
into the calculation of the surrogate
financial ratios. See EMD. Therefore, the
Department has recalculated the
surrogate financial ratios. See the
Initiation Checklist at Attachment II. In
addition, the petitioner included U.S.
producer costs in the normal value
calculation of non-depreciation
overhead because they were unable to
identify those unique costs in the Indian
surrogate company financial statements.
However, section 773(c)(4) of the Act
states that “{t} he administering
authority, in valuing factors of
production under paragraph (1), shall
utilize, to the extent possible, the prices
or costs of factors of production in one
or more market economies that are (A)
at a level of economic development
comparable to that of the non market
economy, and (B) significant producers
of comparable merchandise.” Therefore,
U.S. prices or costs are not appropriate
for use as surrogate values. See, e.g.,
PVA. The ultimate goal of the
Department’s margin calculations is to
achieve the greatest accuracy possible.
The Department has found no evidence
on the record showing that non-
depreciation overhead is not included
in the overhead figures of the Indian
surrogate company financial statements.
Therefore, to be conservative, the
Department has determined that the
U.S. producer costs for non-depreciation

overhead should not be included in the
normal value calculation. See the
Initiation Checklist.

Based on comparisons of EP to NV,
calculated in accordance with section
773(c) of the Act, the estimated
recalculated dumping margins for
certain frozen and canned warmwater
shrimp from Vietnam range from 25.76
percent to 93.13 percent.

Fair Value Comparisons

Based on the data provided by the
petitioner, there is reason to believe that
imports of certain frozen and canned
warmwater shrimp from Brazil,
Ecuador, India, Thailand, the PRC and
Vietnam are being, or are likely to be,
sold at less than fair value.

Allegations and Evidence of Material
Injury and Causation

With regard to Brazil, Ecuador, India,
Thailand, the PRC, and Vietnam, the
petitioner alleges that the U.S. industry
producing the domestic like product is
being materially injured, or is
threatened with material injury, by
reason of the individual and cumulated
imports of the subject merchandise sold
at less than NV.

The petitioner contends that the
industry’s injured condition is evident
in the declining trends in market share,
net operating profits, net sales volumes
and revenues, and production
employment. These factors apply to
both the firms that produce frozen and
canned warmwater shrimp, and the
harvesters and growers of the raw
agricultural product, wild-caught and
farm-raised warmwater shrimp. The
allegations of injury and causation are
supported by relevant evidence
including information from U.S. import
statistics, the National Marine Fisheries
Service, a commodity news reporting
agency, industry surveys, and press
reports from a variety of sources. We
have assessed the allegations and
supporting evidence regarding material
injury and causation, and we have
determined that these allegations are
properly supported by adequate
evidence and meet the statutory
requirements for initiation. See the
Initiation Checklists.

Initiation of Antidumping
Investigations

Based upon our examination of the
petitions on certain frozen and canned
warmwater shrimp, we have found that
they meet the requirements of section
732 of the Act. Therefore, we are
initiating antidumping duty
investigations to determine whether
imports of certain frozen and canned
warmwater shrimp from Brazil,
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Ecuador, India, Thailand, the PRC, and
Vietnam are being, or are likely to be,
sold in the United States at less than fair
value. Unless this deadline is extended
pursuant to section 733(b)(1)(A) of the
Act, we will make our preliminary
determinations no later than 140 days
after the date of this initiation.

Distribution of Copies of the Petitions

In accordance with section
732(b)(3)(A) of the Act, a copy of the
public version of each petition has been
provided to the representatives of the
governments of Brazil, Ecuador, India,
Thailand, the PRC, and Vietnam. We
will attempt to provide a copy of the
public version of each petition to each
exporter named in the petitions, as
provided for under 19 CFR
351.203(c)(2).

ITC Notification

We have notified the ITC of our
initiations as required by section 732(d)
of the Act.

Preliminary Determinations by the ITC

The ITC will preliminarily determine
no later than February 17, 2004,
whether there is a reasonable indication
that imports of certain frozen and
canned warmwater shrimp from Brazil,
Ecuador, India, Thailand, the PRC and
Vietnam are causing material injury, or
threatening to cause material injury, to
a U.S. industry. A negative ITC
determination for any country will
result in the investigation being
terminated with respect to that country;
otherwise, these investigations will
proceed according to statutory and
regulatory time limits.

This notice is issued and published
pursuant to section 777(i) of the Act.
Dated: January 20, 2004.
James Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. 04—1698 Filed 1-26—04; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration

[A-427-818]

Notice of Preliminary Results of
Antidumping Duty Administrative
Review: Low Enriched Uranium from
France

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Preliminary Results of
Antidumping Duty Administrative
Review.

EFFECTIVE DATE: January 27, 2004.

FOR FURTHER INFORMATION CONTACT:
Vicki Schepker or Carol Henninger at
(202) 482—-1756 or (202) 482—-3003,
respectively; AD/CVD Enforcement
Office 5, Group II, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street & Constitution
Avenue NW, Washington, DC 20230.
SUMMARY: The Department of Commerce
is conducting an administrative review
of the antidumping duty order on low
enriched uranium from France for the
period July 13, 2001 to January 31, 2003
(the POR). We preliminarily determine
that sales of subject merchandise by
Eurodif, S.A. (Eurodif), Compagnie
Générale Des Matiéres Nucléaires
(COGEMA) and COGEMA, Inc.
(collectively, COGEMA/Eurodif or the
respondent), have been made below
normal value (NV). If these preliminary
results are adopted in our final results,
we will instruct U.S. Customs and
Border Protection (CBP) to assess
antidumping duties on appropriate
entries based on the difference between
the constructed export price (CEP) and
the NV. Interested parties are invited to
comment on these preliminary results.

SUPPLEMENTARY INFORMATION:

Background

On February 13, 2002, the Department
issued an antidumping duty order on
low enriched uranium from France. See
Notice of Amended Final Determination
of Sales at Less Than Fair Value and
Antidumping Duty Order: Low Enriched
Uranium from France, 67 FR 6680
(February 13, 2002). On February 3,
2003, the Department issued a notice of
opportunity to request the first
administrative review of this order. See
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity To Request
Administrative Review, 68 FR 5272
(February 3, 2003). In accordance with
19 CFR 351.213(b), COGEMA/Eurodif, a
French producer of subject
merchandise, requested an
administrative review of the
antidumping duty order on low
enriched uranium from France on
February 3, 2003. On February 28, 2003,
United States Enrichment Corporation
and USEC, Inc. (the petitioner), a
domestic producer of subject
merchandise, also requested an
administrative review. On March 25,
2003, the Department published a notice
of initiation of the administrative

review, covering the period July 13,
2001, through January 31, 2003. See
Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Requests for Revocation in
Part, 68 FR 14394 (March 25, 2003).

On April 4, 2003, the Department
issued its antidumping questionnaire to
COGEMA/Eurodif. We received timely
responses to all sections of the initial
antidumping questionnaire and
associated supplemental questionnaires.
Based on a timely allegation filed by the
petitioner on June 20, 2003, we initiated
a major input investigation with regard
to the respondent’s purchases of
electricity from an affiliated party. On
October 27, 2003, the Department
published a notice extending the time
limit for the preliminary results. See
Extension of the Time Limit for the
Preliminary Results of Antidumping
Duty Administrative Review, 68 FR
61184 (October 27, 2003). The time limit
for the preliminary results was
subsequently further extended to
January 20, 2004. See Extension of the
Time Limit for the Preliminary Results
of Antidumping Duty Administrative
Review, 68 FR 69994 (December 16,
2003).

Scope of the Order

The product covered by this order is
all low enriched uranium (LEU). LEU is
enriched uranium hexafluoride (UF®)
with a Uzss product assay of less than
20 percent that has not been converted
into another chemical form, such as
UO?, or fabricated into nuclear fuel
assemblies, regardless of the means by
which the LEU is produced (including
LEU produced through the down-
blending of highly enriched uranium).

Certain merchandise is outside the
scope of this order. Specifically, this
order does not cover enriched uranium
hexafluoride with a Uass assay of 20
percent or greater, also known as highly
enriched uranium. In addition,
fabricated LEU is not covered by the
scope of this order. For purposes of this
order, fabricated uranium is defined as
enriched uranium dioxide (UQ?),
whether or not contained in nuclear fuel
rods or assemblies. Natural uranium
concentrates (U308) with a Usss
concentration of no greater than 0.711
percent and natural uranium
concentrates converted into uranium
hexafluoride with a Usss concentration
of no greater than 0.711 percent are not
covered by the scope of this order.

Also excluded from this order is LEU
owned by a foreign utility end-user and
imported into the United States by or for
such end-user solely for purposes of
conversion by a U.S. fabricator into
uranium dioxide (UO?2) and/or
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fabrication into fuel assemblies so long
as the uranium dioxide and/or fuel
assemblies deemed to incorporate such
imported LEU (i) remain in the
possession and control of the U.S.
fabricator, the foreign end-user, or their
designed transporter(s) while in U.S.
customs territory, and (ii) are re-
exported within eighteen (18) months of
entry of the LEU for consumption by the
end-user in a nuclear reactor outside the
United States. Such entries must be
accompanied by the certifications of the
importer and end user.

The merchandise subject to this order
is classified in the Harmonized Tariff
Schedule of the United States (HTSUS)
at subheading 2844.20.0020. Subject
merchandise may also enter under
2844.20.0030, 2844.20.0050, and
2844.40.00. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
is dispositive.

Verification

As provided in section 782(i)(3) of the
Tariff Act of 1930, as amended (the Act),
we verified information provided by
COGEMA/Eurodif from October 6-14,
2003, October 20-24, 2003, and October
29-30, 2003. We used standard
verification procedures, including on-
site inspection of the respondents
facilities and examination of relevant
sales and financial records. See
Memorandum from Vicki Schepker and
Carol Henninger, International Trade
Compliance Analysts, to Gary
Taverman, Director, Office 5, Re:
Verification of the Sales Response of
Eurodif S.A., Compagnie Générale Des
Matiéres Nucléaires, and COGEMA,
Inc., dated December 31, 2003, (Sales
Verification Report); see also
Memorandum from Ernest Gziryan,
Senior Accountant, to Neal Halper,
Director, Office of Accounting, Re:
Verification Report on the Cost of
Production and Constructed Value Data
Submitted by Eurodif S.A., Compagnie
Générale Des Matiéres Nucléaires, and
COGEMA, Inc. dated January 20, 2004,
(Cost Verification Report);
Memorandum from Ernest Z. Gziryan,
Senior Accountant, to Neal M. Halper,
Director, Office of Accounting, Re:
Verification Report on the Cost of
Production Data Submitted by EdF,
dated January 20, 2004; and
Memorandum from Ernest Z. Gziryan,
Senior Accountant, to Neal M. Halper,
Director, Office of Accounting, Re:
Verification Report on the COP Data
Submitted by RTE, dated January 20,
2004.

Fair Value Comparisons

To determine whether sales of LEU
from France were made in the United
States at less than fair value, we
compared the constructed export price
(CEP) to the constructed value (CV), as
described in the Constructed Export
Price and Normal Value sections of this
notice.

In accordance with section
777A(d)(1)(A)(@d) of the Act, we
calculated CEPs and compared them to
CV.

We note that during the POR, the
respondent sold LEU pursuant to
contracts in which it undertook to
manufacture and deliver LEU for a cash
payment covering only the value of the
enrichment component; for the natural
uranium feedstock component, the
respondent received an amount of
natural uranium equivalent to the
amount used to produce the LEU
shipped (so-called separative work unit
(SWU)? contracts). However, the
product manufactured and delivered by
the respondent was LEU. For purposes
of our antidumping analysis, we have
translated prices and costs involved in
SWU contracts to an LEU basis,
increasing those values to account for
the cost of the uranium feedstock
involved. These adjustments are
described in greater detail below.

Constructed Export Price

In accordance with section 772 of the
Act, we calculated a CEP. Section 772(b)
of the Act defines CEP as the price at
which the subject merchandise is first
sold in the United States before or after
the date of importation by or for the
account of the producer or exporter of
the merchandise or by a seller affiliated
with the producer or exporter, to an
unaffiliated purchaser, as adjusted
under sections 772(c) and (d) of the Act.
Consistent with this definition, we
found that COGEMA/Eurodif made CEP
sales during the POR because the sales
were made for the account of COGEMA/
Eurodif by the respondent’s U.S.
subsidiary, COGEMA, Inc., in the
United States.

We calculated CEP based on packed
prices charged to the first unaffiliated
customer in the United States. For all
sales, which involved payments on a
SWU basis, we translated the prices to
an LEU basis by adding a value for the
uranium feedstock used in the
production of the LEU. This value was
derived from the respondent’s reported
entered value of feed, which was based

1SWU is a unit of measurement of the effort
required to separate the U235 and U238 atoms in
uranium feed in order to create a final product
richer in U235 atoms.

on publicly available price information
used for customs entry purposes.

Section 351.401(i) of the Department’s
regulations provide that the date of sale
will normally be the date of invoice,
unless the material terms of sale are set
on some other date.

In the instant case, the material terms
of sale are set on the date of the contract
with the U.S. customer. Therefore, we
based the date of sale on that date.

The sales examined in this review
represented merchandise which entered
the United States during the POR. We
have not included deliveries made of
merchandise entered during the
provisional measures gap period? (gap
period) in our calculation because these
entries are not subject to antidumping
duties. For the purposes of the
preliminary results, we have accepted
COGEMA/Eurodif’s allocation
methodology for linking deliveries to
entries with two exceptions. See
Preliminary Results Calculation
Memorandum - Eurodif S.A.,
Compagnie Générale Des Matiéres
Nucléaires, and COGEMA, Inc. from
Vicki Schepker and Carol Henninger,
International Trade Compliance
Analysts to Constance Handley,
Program Manager (January 20, 2004)
(Preliminary Calculation
Memorandum). We verified that some
entries could be definitively linked to a
particular delivery to a U.S. utility. For
entries that could not be definitively
linked to a delivery, COGEMA/Eurodif
used a hierarchy to allocate LEU in
inventory at the fabricator to deliveries,
starting with Eurodif-produced LEU
entered during the POR. See Sales
Verification Report at 42—43.

We made deductions from the starting
price for movement expenses in
accordance with section 772(c)(2)(A) of
the Act. These include foreign inland
freight from the plant to the port of exit,
international freight, marine insurance,
charges for shipment of samples,
transportation expenses for the
movement of customer feed, and port
charges. We also deducted any
discounts from the starting price.

In accordance with section 772(d)(1)
of the Act, we deducted from the
starting price those selling expenses that
were incurred in selling the subject
merchandise in the United States,
including indirect selling expenses,
credit expense, and inventory carrying
costs.

In addition, in accordance with
772(d)(3) and 772(f) of the Act, we made

2The provisional measures referred to in section
733(d) of the Act expired on January 9, 2002. The
order was published on February 13, 2002.
Therefore, between those dates, no duties were
collected.
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a deduction for CEP profit. The CEP
profit rate is normally calculated on the
basis of total revenue and total expenses
on sales in the comparison market and
the U.S. market. In this case, there were
no useable home market sales of LEU
during the POR and therefore no useable
home market profit from which to
derive CEP profit. Therefore, we based
CEP profit on the total expenses and
total revenue derived from Eurodif’s
U.S. and third-country sales of the
subject merchandise. See Preliminary
Calculation Memorandum.

Finally, we made additional
adjustments to CEP based upon our
findings at verification. See Preliminary
Calculation Memorandum.

Normal Value

A. Selection of Comparison Markets

Section 773(a)(1) of the Act directs
that NV be based on the price at which
the foreign like product is sold in the
home market, provided that the
merchandise is sold in sufficient
quantities (or value, if quantity is
inappropriate) and that there is no
particular market situation that prevents
a proper comparison with the export
price (EP) or CEP. The statute
contemplates that quantities (or value)
will normally be considered insufficient
if they are less than five percent of the
aggregate quantity (or value) of sales of
the subject merchandise to the United
States.

Pursuant to section 773(a)(1) of the
Act, because COGEMA /Eurodif’s
aggregate volume of home market sales
of the foreign like product was greater
than five percent of its aggregate volume
of U.S. sales of the subject merchandise,
we determined that the home market
was viable. However, COGEMA/Eurodif
has only one customer in the home
market, an affiliated party. Because we
had no independent means to determine
whether prices for sales to this customer
were made at arm’s length, for purposes
of this review, we have based NV on CV.
See sections 351.403 and 351.405 of the
Department’s regulations. Adjustments
made in deriving CV are described in
detail in the Calculation of Normal
Value Based on Constructed Value
section below.

B. Calculation of Normal Value Based
on Constructed Value

Section 773(a)(4) of the Act provides
that where NV cannot be based on
comparison market sales, NV may be
based on CV. Section 773(e) of the Act
provides that CV shall be based on the
sum of the cost of materials and
fabrication for the foreign like product,
plus amounts for selling, general, and

administrative expenses (SG&A), profit,
and U.S. packing costs. In accordance
with section 773(e)(2)(B)(iii) of the Act,
we based general and administrative
(G&A) expenses on amounts derived
from Eurodif’s financial statements. We
based financial expenses on the
financial statements of COGEMA'’s
parent company, AREVA, which
represents the highest level of
consolidation for Eurodif. For selling
expenses, we used information on
Eurodif’s indirect selling expenses from
its questionnaire response and from
information obtained at verification.
Where appropriate, we made
circumstance of sale (COS) adjustments
to CV in accordance with section
773(a)(8) of the Act and 19 CFR 351.410
of the Department’s regulations. For a
further discussion of the calculation of
indirect selling expenses and a COS
adjustment of a proprietary nature, see
the Preliminary Calculation
Memorandum.

Because we could not determine
whether COGEMA/Eurodif’s sales in
France were made in the ordinary
course of trade in the home market, we
calculated profit in accordance with
section 773(e)(2)(B)(iii) of the Act and
the Statement of Administrative Action
(SAA) at 841. We based CV profit on the
profit rate of Eurodif’s sales of LEU in
all markets other than the United States
and France. See Constructed Value
Calculation Adjustments Memorandum
for the Preliminary Results from Ernest
Z. Gziryan, Senior Accountant, to Neal
M. Halper, Director, Office of
Accounting (January 20, 2004)
(Constructed Value Calculation
Adjustments Memorandum). The profit
cap under alternative (iii) of section
773(e)(2)(B) of the Act cannot be
calculated in this case because we do
not have information allowing us to
calculate the amount normally realized
by exporters or producers (other than
respondent) in connection with the sale,
for consumption in the foreign country,
of the merchandise in the same general
category.

In addition to these adjustments, we
included in the reported cost the Public
Service Electricity Generation Fund tax
(the “FSPPE levy”’) accrued by Eurodif
and recorded in the company’s books.
See Constructed Value Calculation
Adjustments Memorandum, see also
Cost Verification Report at 8.

In this case, electricity is considered
a major input that Eurodif obtained from
its affiliated supplier, Electricité de
France (EdF). See Memorandum from
Ernest Gziryan, Senior Accountant, to
Gary Taverman, Director, Office 5, Re:
Petitioner’s Allegation of Purchases of
Major Inputs From Affiliated Parties at

Prices Below the Affiliated Parties’ Cost
of Production, dated August 13, 2003.
Section 773(f)(3) of the statute states
that “in the case of a transaction
between affiliated persons involving the
production by one of such persons of a
major input, the administering authority
may determine the value of the major
input on the basis of the information
available regarding such cost of
production, if such cost is greater than
the amount that would be determined
for such input under paragraph (2).”
Section 351.407(b) of the Department’s
regulations states that in applying the
major input rule, the Department will
normally include the higher of the
transfer price between affiliates, the
market price for the input, or the
affiliate’s cost of production (COP) for
the purchased input. As such, we
evaluated the affiliated supplier’s
reported electricity COP. We found that
EdF’s books reflected a calculated cost
based on a marginal costing
methodology and resulted in different
costs for the same physically identical
product - electricity. As it is the
Department’s long standing practice to
calculate a single average cost for
producing products of identical
physical characteristics, for the
preliminary results we adjusted the
reported electricity COP by calculating
one average POR cost of producing
electricity and used it in our major
input analysis. We adjusted the reported
value of electricity purchased from EdF
to the higher of the transfer price, the
market price or EdF’s cost of
production. Due to the proprietary
nature of this information, see the
Constructed Value Calculation
Adjustments Memorandum for more
details.

Level of Trade/CEP Offset

In accordance with section
773(a)(1)(B) of the Act, to the extent
practicable, we determine NV based on
sales in the comparison market at the
same level of trade (LOT) as the EP or
CEP transaction. The NV LOT is that of
the starting-price sales in the
comparison market or, when NV is
based on CV, that of the sales from
which we derive SG&A expenses and
profit. For EP, the U.S. LOT is also the
level of the starting-price sale, which is
usually from exporter to importer. For
CEP, it is the level of the constructed
sale from the exporter to the importer.

To determine whether NV sales are at
a different LOT than EP or CEP, we
examine stages in the marketing process
and selling functions along the chain of
distribution between the producer and
the unaffiliated customer. If the
comparison-market sales are at a
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different LOT, and the difference affects
price comparability, as manifested in a
pattern of consistent price differences
between the sales on which NV is based
and comparison-market sales at the LOT
of the export transaction, we make an
LOT adjustment under section
773(a)(7)(A) of the Act. Finally, for CEP
sales, if the NV level is more remote
from the factory than the CEP level and
there is no basis for determining
whether the difference in the levels
between NV and CEP affects price
comparability, we adjust NV under
section 773(a)(7)(B) of the Act (the CEP
offset provision). See Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Cut-to-Length
Carbon Steel Plate from South Africa,
62 FR 61731 (November 19, 1997).

In implementing these principles in
this review, we obtained information
from the respondent about the
marketing stages involved in the
reported U.S. sales, as well as in the
home market, including a description of
the selling activities performed by the
respondent for each channel of
distribution. Given that all U.S. sales
were CEP sales, we considered only the
selling activities reflected in the price
after the deduction of expenses and
profit under section 772(d) of the Act.

In the U.S. market, the respondent
sells to utility customers. After
deducting expenses associated with the
selling activities reflected in the price
under section 772(d) of the Act (i.e., the
expenses of COGEMA, Inc.), we noted
selling expenses associated with
strategic planning and marketing,
customer sales contact, production
planning and evaluation, and contract

administration. These expenses did not
vary by U.S. channel of distribution.
Therefore, we found all U.S. sales to be
made at a single LOT.

Selling expenses for CV were based
on Eurodif’s selling expenses exclusive
of expenses allocated to Eurodif’s U.S.
sales. Eurodif performed all the selling
activities for sales to its sole customer
in the French market. Therefore, we
found a single LOT of trade in the home
market.

Eurodif generally performs the same
kinds of selling functions in both
markets. We note that for several of the
thirteen reported categories of selling
functions, Eurodif stated that it
performs the functions to the same
degree for both the CEP and the home
market LOT. The respondent described
different degrees of selling activities for
its home market sales and sales to its
U.S. affiliate in the following categories:
sales forecasting, visiting customers/
potential customers, negotiating
contracts, receiving and booking orders/
order processing, collecting payments/
invoice follow-up, and customer follow-
up. We reviewed each of the selling
functions at verification and found that
Eurodif performs the same level of
selling activity for receiving and
booking orders/order processing and
collecting payments/invoice follow-up
for both home market and CEP sales.
See Sales Verification Report at 15-19.
With regard to the selling functions of
visiting customers/potential customers
and negotiating contracts, Eurodif had
reported different levels of activity for
sales in the home market and sales to its
U.S. affiliate. We found that Eurodif
performs these functions to a similar

degree for its sales in the U.S. market
and in the home market, as all of its
sales in the home market are to one
customer under a long-term contract.
For sales forecasting and customer
follow-up, in which Eurodif reported
different levels of activity for sales in
the home market and sales to its U.S.
affiliate, we found that there are some
minor differences in the levels of these
selling functions. However, these
differences alone do not constitute a
basis for finding a more advanced level
of trade in the home market. We note
that we did not base CV profit on sales
in France. See the Calculation of
Normal Value Based on Constructed
Value section above. Since there is no
evidence on the record to indicate that
the selling functions for sales to third-
country markets differ from Eurodif’s
selling functions to COGEMA, Inc., we
have no reason to conclude that
Eurodif’s home market, third-country
market and U.S. sales were made at
different levels of trade. Accordingly,
we are not granting a CEP offset
adjustment.

Currency Conversion

We made currency conversions into
U.S. dollars in accordance with section
773A of the Act, based on exchange
rates in effect on the date of the U.S.
sale, as certified by the Federal Reserve
Bank.

Preliminary Results of Review

As aresult of this review, we
preliminarily determine that the
following weighted-average margin
exists for the period July 13, 2001,
through January 31, 2003:

Producer

Weighted-Average Margin (Percentage)

COGEMA/EUrOdIf .....ccoviiiiiiiiiicicciecee

5.34

The Department will disclose
calculations performed in accordance
with 19 CFR 351.224(b). An interested
party may request a hearing within 30
days of publication of these preliminary
results. See 19 CFR 351.310(c). Any
hearing, if requested, will be held 44
days after the date of publication, or the
first working day thereafter. Interested
parties may submit case briefs and/or
written comments no later than 30 days
after the date of publication of these
preliminary results. Rebuttal briefs and
rebuttals to written comments, limited
to issues raised in such briefs or
comments, may be filed no later than 37
days after the date of publication.
Parties who submit arguments are

requested to submit with the argument
(1) a statement of the issue,

(2) a brief summary of the argument,
and (3) a table of authorities. Further,
the parties submitting written comments
should provide the Department with an
additional copy of the public version of
any such comments on diskette. The
Department will issue the final results
of this administrative review, which
will include the results of its analysis of
issues raised in any such comments,
within 120 days of publication of these
preliminary results.

Assessment

Upon completion of this
administrative review, pursuant to 19
CFR 351.212(b), the Department will

calculate an assessment rate on all
appropriate entries. We will calculate
importer-specific duty assessment rates
on the basis of the ratio of the total
amount of antidumping duties
calculated for the examined sales to the
total entered value of the examined
sales for that importer. Where the
assessment rate is above de minimis, we
will instruct CBP to assess duties on all
entries of subject merchandise by that
importer.

Cash Deposit Requirements

The following deposit rates will be
effective upon publication of the final
results of this administrative review for
all shipments of LEU from France
entered, or withdrawn from warehouse,
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for consumption on or after the
publication date, as provided by section
751(a)(1) of the Act: (1) the cash deposit
rate listed above for COGEMA/Eurodif
will be the rate established in the final
results of this review, except if a rate is
less than 0.5 percent, and therefore de
minimis, the cash deposit will be zero;
(2) for previously reviewed or
investigated companies not listed above,
the cash deposit rate will continue to be
the company-specific rate published for
the most recent period; (3) if the
exporter is not a firm covered in this
review, a prior review, or the less-than-
fair-value (LTFV) investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous review
conducted by the Department, the cash
deposit rate will be 19.95 percent, the
“All Others” rate established in the
LTFV investigation. These cash deposit
requirements, when imposed, shall
remain in effect until publication of the
final results of the next administrative
review.

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR 351.402(f)
to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entities during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This determination is issued and
published in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: January 20, 2004.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. 04-1695 Filed 1-26—04; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-887]

Notice of Preliminary Determination of
Sales at Less Than Fair Value:
Tetrahydrofurfuryl Alcohol from the
People’'s Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: January 27, 2004.

FOR FURTHER INFORMATION CONTACT:
Catherine Bertrand or Peter Mueller,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone:
(202) 482-3207 and (202) 482-5811
respectively.

SUPPLEMENTARY INFORMATION:

Preliminary Determination

We preliminarily determine that
tetrahydrofufuryl alcohol (“THFA”)
from the People’s Republic of China
(“PRC”) is being, or is likely to be, sold
in the United States at less than fair
value (“LTFV”), as provided in section
733 of the Tariff Act of 1930, as
amended (“the Act”). The estimated
margins of sales at LTFV are shown in
the “Suspension of Liquidation” section
of this notice.

Case History

On June 23, 2003, the Department of
Commerce (“Department”) received a
petition on THFA from the PRC filed in
proper form by Penn Specialty
Chemicals, Inc. (“petitioner”). See
Petition for the Imposition of
Antidumping Duties: Tetrahydrofurfuryl
Alcohol from the PRC, dated June 23,
2003 (““Petition’’). This investigation
was initiated on July 18, 2003. See
Notice of Initiation of Antidumping
Duty Investigation: Tetrahydrofurfuryl
Alcohol from the People’s Republic of
China, 68 FR 42686 (July 18, 2003)
(“Notice of Initiation’’). The Department
initiated the investigation using a non-
market economy analysis. For a further
discussion of the PRC’s market analysis,
please see the “Non-Market Economy
Country Status” section below. For a
detailed discussion of the comments
regarding the scope of the merchandise
under investigation, please see the
“Scope of the Investigation” section
below.

On August 11, 2003, the United States
International Trade Commission (“ITC”)
issued its affirmative preliminary
determination that there is a reasonable
indication that an industry in the
United States is threatened with
material injury by reason of imports
from the PRC of THFA. See
Tetrahydrofurfuryl Alcohol from China,
68 FR 48938 (August 15, 2003).

On July 23, 2003, the Department
requested quantity and value (“Q&V”’)
information from four PRC companies
that were identified in the Petition and
for which the Department was able to
locate contact information.? On August

1Companies include: Hunan Sun-Yuan Chemical
Co., Ltd., Shandong Baofeng Chemicals Group

5, 2003, the Embassy of the United
States, Beijing, submitted to the
Department an additional list (“embassy
list”’) of potential producers/exporters of
THFA in the PRC.2 Included in the
embassy list were two companies that
matched with two producers/exporters
submitted in the petitioner’s list.3 After
comparing the two lists, the Department
concluded that seven companies in the
PRC potentially exported,
manufactured, or had the capability to
manufacture THFA.# Shortly thereafter,
using proprietary U.S. Bureau of
Customs and Border Protection (“CBP”’)
data, the Department identified an
additional potential exporter, Qingdao
Wenkem (F.T.Z.) Trading Co., Ltd.
(“QWTC”), of subject merchandise
during the period of investigation
(“POI”). Therefore, in total, the
Department identified eight potential
producers/exporters of subject
merchandise during the POI.5

On August 12, 2003, the Department
requested Q&V information from the
three PRC companies which were
submitted as part of the embassy list,
(i.e., Wenzhou Dongsheng Chemicals
and Reagent Factory, Qingdao Tian’an
Group Co., Ltd., Gaoping Chemicals Co.,
Ltd., and Taizhou Qianquan Medical
and Chemicals Co., Ltd.), and to QWTC.
On August 13, 2003, the Department
also sent the Ministry of Commerce in
the PRC and the Embassy of the PRC in
Washington a letter requesting
assistance in locating all known PRC
producers/exporters of THFA who
exported the subject merchandise to the
United States during POI and the
quantity and value information for all
exports to the United States of the
merchandise under investigation during
the POL In response, the Department
received two submissions, one from

Corp., Taizhou Qianquan Medical and Chemicals
Co., Ltd., and Zhucheng Huaxiang Chemical
Company.

2Companies included: Wenzhou Dongsheng
Chemicals and Reagent Factory, Qingdao Tian’an
Group Co., Ltd., and Gaoping Chemicals Co., Ltd.,
Zhucheng Huaxiang Chemicals Co., Ltd. and
Taizhou Qianquan Medical and Chemicals Co., Ltd.

3 Two matching companies: Zhucheng Huaxiang
Chemicals Co., Ltd. and Taizhou Qianquan Medical
and Chemicals Co., Ltd.

4Wenzhou Dongsheng Chemicals and Reagent
Factory, Qingdao Tian’an Group Co., Ltd., Gaoping
Chemicals Co., Ltd., Zhucheng Huaxiang Chemicals
Co., Ltd., Taizhou Qianquan Medical and
Chemicals Co., Ltd., Hunan Sun-Yuan Chemical
Co., Ltd., and Shandong Baofeng Chemicals Group
Corp.

5Wenzhou Dongsheng Chemicals and Reagent
Factory, Qingdao Tian’an Group Co., Ltd., Gaoping
Chemicals Co., Ltd., Zhucheng Huaxiang Chemicals
Co., Ltd., Taizhou Qianquan Medical and
Chemicals Co., Ltd., Hunan Sun-Yuan Chemical
Co., Ltd., Shandong Baofeng Chemicals Group
Corp., and Qingdao Wenkem (F.T.Z) Trading
Company Ltd.
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Zhucheng Huaxiang Chemical Co., Ltd.
(“ZHC”) on August 6, 2003 and the
other from QWTC on August 26, 2003.
The data from these responses indicated
that ZHC manufactured the subject
merchandise during the POI while
QWTC exported, in full, ZHC’s subject
merchandise from the PRC to the United
States during the POL.

On August 28, 2003, the Department
issued to ZHC the Section A, C, D, and
E of the Department’s non-market
economy antidumping duty
questionnaire. On August 29, 2003, the
Department issued to the other
responding company, QWTC, Section A,
C, D, and E of the Department’s non-
market economy antidumping duty
questionnaire. In addition, on
September 10, 2003, the Department
sent the Ministry of Commerce in the
PRC and the Embassy of the PRC in
Washington a copy of the Section A, C,
D, and E of the Department’s non-
market economy antidumping duty
questionnaire.

On September 4, 2003, the
Department requested comments on
surrogate country and factor valuation
information in order to have sufficient
time to consider this information for the
preliminary determination. On
September 18, 2003, the petitioner
submitted comments concerning the
surrogate country selection.

On October 1, 2003, the Department
received Section A responses from ZHC
and QWTC. On October 10, 2003, the
petitioner submitted comments
concerning ZHC’s and QWTC’s Section
A responses. On October 10, 2003, the
Department received ZHC’s Section C
and D response and on October 14,
2003, the Department received QWTC’s
Section C response. On October 24,
2003, the petitioner submitted
comments concerning ZHC’s Section C
and D response.

On October 27, 2003, the Department
issued its respondent selection
memorandum, selecting QWTC as the
mandatory respondent to be
investigated. See Memorandum to the
File from Peter Mueller, Case Analyst to
Edward C. Yang, Director, Office IX,
Antidumping Duty Investigation of
Tetrahydrofurfuryl Alcohol from the
People’s Republic of China, dated
October 27, 2003 (“Respondent
Selection Memo’’).

On October 30, 2003, the Department
issued a supplemental Section A
questionnaire to QWTC. On November
28, 2003, the Department received
QWTC’s response to the Department’s
supplemental Section A. On December
11, 2003, the petitioner submitted
comments concerning QWTC’s

November 28, 2003 supplemental
Section A response.

On November 14, 2003 the
Department issued to QWTC a
supplemental containing additional
Section A questions and also Section C
questions. On December 5, 2003, the
Department received QWTC’s response
to the Department’s Section A and C
questionnaire.

On November 10, 2003, the
Department issued its surrogate country
memorandum, selecting India as the
surrogate country. See Memorandum to
the File from Peter Mueller, Case
Analyst to Edward C. Yang, Director,
Office IX, Antidumping Duty
Investigation of Tetrahydrofurfuryl
Alcohol from the People’s Republic of
China, dated November 10, 2003
(“Surrogate Selection Memo™).

On November 18, 2003, the
Department issued a Section D
supplemental questionnaire to QWTC.
On December 3, 2003, the Department
received QWTC’s response to the
Department’s November 18, 2003
Section D supplemental. On December
11, 2003, the petitioner submitted
comments concerning QWTC’s
December 3, 2003 Section D
supplemental response.

On November 19, 2003 the
Department issued an additional
questionnaire to QWTC regarding
QWTC’s Section C and D responses. On
December 10, 2003, the Department
received QWTC’s response to the
Department’s November 19, 2003
Section C and D questionnaire.

On November 19, 2003, the
Department sent a cable to the United
States Foreign Commercial Service
(“FCS”) posts in India, requesting that
they provide publicly available financial
statements for six manufacturers of
furfural and furfuryl alcohol in India.
On January 4, 2004, the Department
received a cable from the FCS in India
relaying that it had contacted six
companies and that of the six only two
manufacturers of furfural responded
with their financial statements. Both
sets of financials were sent by facsimile
to the Department, the first set on
December 16, 2003, and the second set
on January 5, 2004. Of the two
companies providing financial
statements, only Delta Agro Chemical
Co., Ltd., the company that submitted
financials on January 5, 2004, had
financial statements that were publicly
available.

On November 20, 2003, the
Department published a postponement
of the preliminary antidumping duty
determination on THFA from the PRC,
postponing the preliminary
determination from November 30, 2003

to January 19, 2004. See Notice of
Postponement of Preliminary
Antidumping Duty Determination:
Tetrahydrofurfuryl Alcohol from the
People’s Republic of China, 68 FR 65437
(November 20, 2003) (““Notice of Prelim
Postponement”).

On December 15, 2003, the
Department issued a further Section A,
C, and D supplemental questionnaire to
QWTC. On December 29, 2003, the
Department received QWTC’s response
to the Department’s December 15, 2003
Section A, C, and D supplemental
questionnaire.

On December 16, 2003, the petitioner
submitted comments concerning the
valuation of the factors of production.

On December 19, 2003, the
Department issued an additional
supplemental Section D questionnaire.
On January 6, 2004, the Department
received QWTC’s response to the
Department’s December 19, 2003
supplemental Section D questionnaire.

Period of Investigation

The POI is October 1, 2002 through
March 31, 2003. This period
corresponds to the two most recent
fiscal quarters prior to the month of the
filing of the Petition (June 23, 2003). See
19 CFR 351.204(b)(1).

Scope of Investigation

For the purpose of this investigation,
the product covered is
tetrahydrofurfuryl alcohol (CsH100>)
(“THFA”). THFA, a primary alcohol, is
a clear, water white to pale yellow
liquid. THFA is a member of the
heterocyclic compounds known as
furans and is miscible with water and
soluble in many common organic
solvents. THFA is currently classified in
the Harmonized Tariff Schedules of the
United States (“HTSUS”’) under
subheading 2932.13.00.00. Although the
HTS subheadings are provided for
convenience and for the purposes of the
CBP, the Department’s written
description of the merchandise under
investigation is dispositive.

Selection of Respondents

Section 777A(c)(1) of the Act, directs
the Department to calculate individual
dumping margins for each known
exporter and producer of the subject
merchandise.® In addition, section
777A(c)(2) of the Act gives the
Department discretion, when faced with
a large number of exporters/producers,
to limit its examination to a reasonable
number of such companies if it is not
practicable to examine all companies.

6Regarding respondent selection in general see 19
CFR 351.204 (c).
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The Department selected as the
mandatory respondent the exporter
QWTCG, as it accounted for the largest
volume of the subject merchandise
pursuant to section 777(c)(2)(B) of the
Act. See Respondent Selection Memo at
3.

The Department need not limit the
number of respondents to be examined
in this investigation, as the Department
found that it had the resources available
to investigate the one respondent,
QWTC, in the above-captioned case.

Nonmarket Economy Country Status

For purposes of initiation, the
petitioner submitted LTFV analysis for
the PRC as a non-market economy. See
Notice of Initiation, at 42687. The
Department has treated the PRC as a
non-market economy (“NME”) country
in all past antidumping investigations.
See e.g., Notice of Final Determination
of Sales at Less Than Fair Value: Bulk
Aspirin From the People’s Republic of
China, 65 FR 33805 (May 25, 2000), and
Notice of Final Determination of Sales
at Less Than Fair Value: Certain Non-
Frozen Apple Juice Concentrate from
the People’s Republic of China, 65 FR
19873 (April 13, 2000). A designation as
an NME remains in effect until it is
revoked by the Department. See section
771(18)(C) of the Act. The respondent in
this investigation have not requested a
revocation of the PRC’s NME status. We
have, therefore, preliminarily
determined to continue to treat the PRC
as an NME country. When the
Department is investigating imports
from an NME, section 773(c)(1) of the
Act directs us to base the normal value
on the NME producer’s factors of
production, valued in a comparable
market economy that is a significant
producer of comparable merchandise.
The sources of individual factor prices
are discussed under the “Normal Value’
section, below.

Furthermore, no interested party has
requested that the THFA industry in the
PRC be treated as a market-oriented
industry and no information has been
provided that would lead to such a
determination. Therefore, we have not
treated the THFA industry in the PRC as
a market-oriented industry in this
investigation.

s

Surrogate Country

When the Department is investigating
imports from an NME country, section
773(c)(1) of the Act directs it to base
normal value, in most circumstances, on
the NME producer’s factors of
production, valued in a surrogate
market economy country or countries
considered to be appropriate by the
Department. In accordance with section

773(c)(4) of the Act, the Department, in
valuing the factors of production, shall
utilize, to the extent possible, the prices
or costs of factors of production in one
or more market economy countries that:
(1) are at a level of economic
development comparable to that of the
NME country; and, (2) are significant
producers of comparable merchandise.
The sources of the surrogate factor
values are discussed under the normal
value section below and in
Antidumping Duty Investigation of
Tetrahydrofurfuryl Alcohol from the
People’s Republic of China: Factor
Valuation, Memorandum from Peter
Mueller, Case Analyst, through Edward
C. Yang, Program Manager, Office IX, to
the File , dated January 19, 2004
(“Factor Valuation Memo”).

The Department has determined that
India, Pakistan, Indonesia, Sri Lanka,
and the Philippines are countries
comparable to the PRC in terms of
economic development. See
Memorandum from Ron Lorentzen to
Robert Bolling: Antidumping Duty
Investigation on Tetrahydrofurfuryl
Alcohol from the People’s Republic of
China (PRC): Request for a List of
Surrogate Countries,(““Policy Letter”),
dated August 26, 2003. Customarily, we
select an appropriate surrogate country
based on the availability and reliability
of data from the countries that are
significant producers of comparable
merchandise. For PRC cases, the
primary surrogate country has often
been India if it is a significant producer
of comparable merchandise. In this case,
we have found that India is a significant
producer of comparable merchandise.
See Surrogate Selection Memo.

The Department used India as the
primary surrogate country, and,
accordingly, has calculated normal
value using Indian prices to value the
PRC producers’ factors of production,
when available and appropriate.
Additionally, the Department has used
Indonesia as the secondary surrogate
country for certain factors of
production. See Surrogate Selection
Memo and Factor Valuation Memo. We
have obtained and relied upon publicly
available information wherever
possible. See Id.

In accordance with 19 CFR
351.301(c)(3)(i), for the final
determination in an antidumping
investigation, interested parties may
submit publicly available information to
value factors of production within 40
days after the date of publication of this
preliminary determination.

Separate Rates

In an NME proceeding, the
Department presumes that all

companies within the country are
subject to governmental control and
should be assigned a single
antidumping duty rate unless the
respondent demonstrates the absence of
both de jure and de facto governmental
control over its export activities. See
Notice of Final Determination of Sales
at Less Than Fair Value: Bicycles From
the People’s Republic of China, 61 FR
19026 (April 30, 1996) (“Bicycles”). The
exporter that the Department selected to
investigate, QWTC, and the PRC
producer of QWTC’s exported goods,
ZHC, each provided company-specific
separate rates information and stated
that they met the standards for the
assignment of separate rates. In
determining whether companies should
receive separate rates, the Department
focuses its attention on the exporter, in
this case QWTC, rather than the
manufacturer (i.e., ZHC), as our concern
is the manipulation of dumping
margins. See Notice of Final
Determination of Sales at Less Than
Fair Value: Manganese Metal from the
People’s Republic of China, 60 FR 56045
(November 6, 1995). Consequently, the
Department analyzed whether the
exporter of the subject merchandise,
QWTCG, should receive a separate rate.
QWTC has provided the requested
company-specific separate rates
information and has indicated that there
is no element of government ownership
or control over their export operations.
We have considered whether the
mandatory respondent is eligible for a
separate rate as discussed below.

The Department’s separate rate test is
not concerned, in general, with
macroeconomic/ border-type controls
(e.g., export licenses, quotas, and
minimum export prices), particularly if
these controls are imposed to prevent
dumping. The test focuses, rather, on
controls over the investment, pricing,
and output decision-making process at
the individual firm level. See Notice of
Final Determination of Sales at Less
Than Fair Value: Certain Cut-to-Length
Carbon Steel Plate From Ukraine, 62 FR
61754 (November 19, 1997); Tapered
Roller Bearings and Parts Thereof,
Finished and Unfinished, from the
People’s Republic of China; Final
Results of Antidumping Duty
Administrative Review, 62 FR 61276
(November 17, 1997); and Notice of
Preliminary Determination of Sales at
Less than Fair Value: Honey from the
People’s Republic of China, 60 FR 14725
(March 20, 1995).

To establish whether a firm is
sufficiently independent from
government control to be entitled to a
separate rate, the Department analyzes
each exporting entity under a test
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arising out of the Final Determination of
Sales at Less Than Fair Value: Sparklers
from the People’s Republic of China, 56
FR 20588, (May 6, 1991), as modified by
Notice of Final Determination of Sales
at Less Than Fair Value: Silicon Carbide
from the People’s Republic of China, 59
FR 22585, (May 2, 1994) (““Silicon
Carbide’’). Under the separate rates
criteria, the Department assigns separate
rates in NME cases only if the
respondents can demonstrate the
absence of both de jure and de facto
governmental control over export
activities. See Silicon Carbide and
Notice of Final Determination of Sales
at Less Than Fair Value: Furfuryl
Alcohol from the People’s Republic of
China, 60 FR 22544 (May 8, 1995)
(“Furfuryl Alcohol”).

1. Absence of De Jure Control

The Department considers the
following de jure criteria in determining
whether an individual company may be
granted a separate rate: (1) an absence of
restrictive stipulations associated with
an individual exporter’s business and
export licenses; and (2) any legislative
enactments decentralizing control of
companies.

The mandatory respondent has placed
on the record statements and documents
to demonstrate absence of de jure
control. In its questionnaire responses,
the respondent, QWTC reported that it
has no relationship with any level of the
PRC government. QWTC states that it
has complete independence with
respect to its export activities and that
neither any PRC legislative enactments
nor any other formal measures
centralize any aspect of QWTC’s export
activities. QWTC reported that the
subject merchandise is not subject to
export quotas or export control licenses.
Further, QWTC reported that the subject
merchandise does not appear on any
government list regarding export
provisions or export licensing.
Furthermore, QWTC stated that the
local Chamber of Commerce in the PRC
does not coordinate any export activities
for QWTC.

QWTC reported that it is required to
obtain a business license, which is
issued by the Qingdao Industry and
Commercial Administrative Bureau.
According to QWTC, its business
license allows a business entity, such as
itself, to operate in the PRC and
facilitates QWTC’s export and import
business based in the PRC. In addition,
QWTC submitted the “Administration
Regulations of Free Trade Zone,
Qingdao, Shangong”, (‘““Administrative
Regulation”). The Administrative
Regulation defines QWTC'’s rights as a
business within a free trade zone. We

examined the Administrative Regulation
and determine that it demonstrates an
authority for establishing the de jure
decentralized control over the export
activities and evidence in favor of the
absence of government control
associated with its business license. See
Memorandum to the File from Peter
Mueller, Case Analyst to Edward C.
Yang, Director, Office IX, Antidumping
Duty Investigation of Tetrahydrofurfuryl
Alcohol from the People’s Republic of
China, dated December 22, 2003
(“Separate Rates Memo”’).

2. Absence of De Facto Control

As stated in previous cases, there is
some evidence that certain enactments
of the PRC central government have not
been implemented uniformly among
different sectors and/or jurisdictions in
the PRC. See Final Determination of
Sales at Less Than Fair Value: Certain
Preserved Mushrooms from the People’s
Republic of China, 63 FR 72255
(December 31, 1998). Therefore, the
Department has determined that an
analysis of de facto control is critical in
determining whether respondents are,
in fact, subject to a degree of
governmental control which would
preclude the Department from assigning
separate rates. The Department typically
considers four factors in evaluating
whether each respondent is subject to
de facto governmental control of its
export functions: (1) Whether the
exporter sets its own export prices
independent of the government and
without the approval of a government
authority; (2) whether the respondent
has authority to negotiate and sign
contracts, and other agreements; (3)
whether the respondent has autonomy
from the government in making
decisions regarding the selection of its
management; and (4) whether the
respondent retains the proceeds of its
export sales and makes independent
decisions regarding disposition of
profits or financing of losses. QWTC has
asserted the following: (1) it established
its own export prices; (2) it negotiated
contracts without guidance from any
governmental entities or organizations;
(3) it made its own personnel decisions;
and (4) it retained the proceeds of its
export sales and used profits according
to its business needs. Additionally,
QWTC’s questionnaire responses
indicate that it does not coordinate with
other exporters in setting prices or in
determining which companies will sell
to which markets. This information
supports a preliminary finding that
there is an absence of de facto
governmental control of the export
functions of QWTC. Consequently, we
preliminarily determine that QWTC has

met the criteria for the application of
separate rates.

The evidence placed on the record of
this investigation by QWTC
demonstrates an absence of government
control, both in law and in fact, with
respect to QWTC’s exports of the
merchandise under investigation. As a
result, for the purposes of this
preliminary determination, we are
granting a separate, company-specific
rate to QWTGC, the exporter which
shipped the subject merchandise,
THFA, to the United States during the
POL For a full discussion of separate
rates, please see the Separate Rates
Memo.

PRC-Wide Rate

For a discussion of the PRC-Wide rate
please see Memorandum to the File
From Peter Mueller, Case Analyst to
Edward C. Yang, Director, Office IX,
Antidumping Duty Investigation of
Tetrahydrofurfuryl Alcohol from the
People’s Republic of China: PRC-Wide
Rate, dated January 20, 2004.

Date of Sale

Section 351.401(i) of the Department’s
regulations state that “in identifying the
date of sale of the subject merchandise
or foreign like product, the Secretary
normally will use the date of invoice, as
recorded in the exporter or producer’s
records kept in the normal course of
business.” After examining the sales
documentation placed on the record by
the respondent, we preliminarily
determine that invoice date is the most
appropriate date of sale for the
respondent. We made this
determination because, at this time,
there is not enough evidence on the
record to determine whether the
contracts used by the respondent
establish the material terms of sale to
the extent required by our regulations in
order to rebut the presumption that
invoice date is the proper date of sale.
See Notice of Preliminary Determination
of Sales at Less Than Fair Value:
Saccharin From the People’s Republic of
China, 67 FR 79054 (December 27,
2002). The Department will examine the
date of sale issue more fully after the
preliminary determination.

Fair Value Comparisons

To determine whether sales of THFA
to the United States by QWTC were
made at less than fair value, we
compared EP to normal value, as
described in the “Export Price” and
“Normal Value” sections of this notice.
In accordance with section
777A(d)(1)(A)@1) of the Act, we
calculated weighted-average EPs.
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Export Price

In accordance with section 772(a) of
the Act, EP is the price at which the
subject merchandise is first sold (or
agreed to be sold) before the date of
importation by the producer or exporter
of the subject merchandise outside of
the United States to an unaffiliated
purchaser in the United States or to an
unaffiliated purchaser for exportation to
the United States, as adjusted under
subsection (c) of the Act.

We calculated EP for QWTC based on
delivered prices to unaffiliated
purchasers in the United States. We
made deductions for movement
expenses in accordance with section
772(c)(2)(A) of the Act. These included
foreign inland freight from the plant to
the port of exportation, ocean freight,
and marine insurance, where
appropriate.

Normal Value

Section 773(c)(1) of the Act provides
that the Department shall determine the
normal value using a factors-of-
production methodology if: (1) the
merchandise is exported from an non-
market economy country; and (2) the
information does not permit the
calculation of normal value using home-
market prices, third-country prices, or
constructed value under section 773(a)
of the Act.

As the basis for normal value, the
respondents in this investigation
provided integrated factors of
production data from the raw material
input stage to the final product stage
(i.e., the THFA production stage). In
response to supplemental
questionnaires, the respondent also
provided factors of production
information used in each of the earlier
production stages, including the raw
material input to furfural processing
stage and the furfural to furfuryl alcohol
production stage, separately. Although
the respondent reported the factors of
production for the feedstock inputs used
to produce the main input to the
processing stage (i.e., furfuryl alcohol),
for the purposes of this preliminary
determination, we are not valuing those
inputs when calculating the normal
value of THFA. Rather, our normal
value calculation begins with the factor
value of the furfuryl alcohol used to
produce the merchandise under
investigation. The preliminary decision
to calculate the normal value at the
furfuryl alcohol stage is explained
below.

Our general policy, consistent with
section 773(c)(1)(B) of the Act, is to
value the factors of production that a
respondent uses to produce the subject

merchandise. If the NME respondent is
an integrated producer, we take into
account the factors utilized in each stage
of the production process. For example,
in the case of preserved canned
mushrooms produced by a fully
integrated firm, the Department valued
the factors used to grow the mushrooms,
the factors used to further process and
preserve the mushrooms, and any
additional factors used to can and
package the mushrooms, including any
used to manufacture the cans (if
produced in-house). See Final Results
Valuation Memorandum for Final
Results of First New Shipper Review and
First Antidumping Duty Administrative
Review: Certain Preserved Mushrooms
From the People’s Republic of China, 66
FR 31204 (June 11, 2001). If, on the
other hand, the firm was not integrated,
but simply a processor that purchased
fresh mushrooms to preserve and can,
the Department valued the purchased
mushrooms and not the factors used to
grow them. This policy has been
applied to both agricultural and
industrial products. See e.g., Persulfates
From the People’s Republic of China:
Persulfates from the People’s Republic
of China: Final Results of Antidumping
Duty Administrative Review, 68 FR 6712
(February 10, 2003) and Notice of Final
Determinations of Sales at Less Than
Fair Value: Brake Drums and Brake
Rotors From the People’s Republic of
China, 62 FR 9160 (February 28, 1997).
Accordingly, our standard NME
questionnaire asks respondents to report
the factors used in the various stages of
production.

There are, however, two limited
exceptions to this general rule. First, in
some cases a respondent may report
factors used to produce an intermediate
input that accounts for a small or
insignificant share of total output. The
Department recognizes that, in those
cases, the increased accuracy in our
overall calculations that would result
from valuing (separately) each of those
factors may be so small so as to not
justify the burden of doing so.
Therefore, in those situations, the
Department would value the
intermediate input directly.

Second, in certain circumstances, it is
clear that attempting to value the factors
used in a production process yielding
an intermediate product would lead to
an inaccurate result because a
significant element of cost would not be
adequately accounted for in the overall
factors buildup. For example, in the
Notice of Final Determination of Sales
at Less Than Fair Value: Carbon and
Certain Alloy Steel Wire Rod From
Ukraine, 67 FR 55785 (August 30, 2002),
we addressed whether we should value

the respondent’s factors used in
extracting iron ore an input to its wire
rod factory. The Department determined
that, if it were to use those factors, it
would not sufficiently account for the
capital costs associated with the iron ore
mining operation given that the
surrogate used for valuing production
overhead did not have mining
operations. Therefore, because ignoring
this important cost element would
distort the calculation, the Department
declined to value the inputs used in
mining iron ore and valued the iron ore
instead. See also Final Determination of
Sales at Less Than Fair Value: Certain
Hot-Rolled Carbon Steel Flat Products
From the People’s Republic of China, 66
FR 49632 (September 28, 2001); Final
Determination of Sales at Less Than
Fair Value; Certain Cut-to-Length
Carbon Steel Plate From the People’s
Republic of China, 62 FR 61964
(November 20, 1997); and Notice of
Final Determination of Sales at Less
Than Fair Value; Furfuryl Alcohol From
the People’s Republic of China, 60 FR
22544 (May 8, 1995).

In this investigation, we preliminarily
determine that the exceptions described
above do not apply at this time.
However, after carefully reviewing and
analyzing the information submitted by
the respondent, the Department has
found that the data pertaining to the
furfural and furfuryl alcohol stages of
production cannot be used for purposes
of the preliminary determination. In the
original Section D questionnaire and in
one subsequent supplemental
questionnaire, the Department requested
multi-stage input information from the
respondent. In response, the Department
received data which was inadequate for
valuing the factors of production
consumed in the earlier stages of the
production processes (i.e., the furfural
and furfuryl alcohol production
processes). Although these responses
did clarify that the manufacturer was an
integrated producer of furfural, furfuryl
alcohol, and THFA, the responses did
not provide factors of production that
were sufficiently detailed, and therefore
could not be used to quantify the factors
of production from the earlier stages.
Thereafter, the Department issued a
second supplemental questionnaire,
again requesting multi-stage input
information and received a response on
January 6, 2004, that was received too
close to the preliminary date to allow
the Department sufficient time to
properly analyze (i.e., the submission
text and the corresponding data).
Therefore, the Department’s ability to
analyze the inputs provided in the
response to the supplemental
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questionnaires was particularly
constrained given the number of
supplemental questionnaires issued in
this case and the lack of sufficient time
to fully evaluate the responses to those
questionnaires. As this is the case,
certain critical analysis regarding the
data remain.

In light of these concerns, we have not
used the multi-stage factor data for the
preliminary determination and have
incorporated, instead, the value of the
furfuryl alcohol input used at the final
stage of production. Subsequent to the
preliminary determination, we will
clarify the factors data for the furfural
and furfuryl alcohol stages of
production that the respondent has
reported. If we make a change in the
methodology and use the factor
information for the various stages
previous to the final determination, we
will release to interested parties for
comment a preliminary calculation
sheet and analysis memorandum using
that methodology.

The factors of production from the
furfuryl alcohol stage to THFA includes:
(1) hours of labor required; (2) quantities
of raw materials employed; (3) amounts
of energy and other utilities consumed;
(4) costs associated with packing; and
(5) representative capital costs. We
calculated normal value based on
factors of production, reported by the
respondent, for materials, energy, labor,
and packing. Where applicable, we
deducted from the respondent’s normal
value the value of by-products sold
during the POL For a further discussion,
please See Memorandum to the File
from Peter Mueller, Case Analyst to
Edward C. Yang, Director, Office IX,
Analysis for the Preliminary
Determination of Tetrahydrofurfuryl
Alcohol from the People’s Republic of
China , dated January 19, 2004
(“Analysis Memo™’). We valued the
input factors using publicly available
published information as discussed in
the “Surrogate Country’” and “Factor
Valuations” sections of this notice.

Factor Valuations

Section 773(c)(1) of the Act provides
that, in the case of an NME, the
Department shall determine normal
value using a factors of production
methodology if: (1) the merchandise is
exported from an NME, and (2) the
information does not permit the
calculation of normal value using home-
market prices, third-country prices, or
constructed value under section 773(a)
of the Act. Because information on the
record does not permit the calculation
of NV using home-market prices, third-
country prices, or constructed value,
and no party has argued otherwise, we

calculated NV based on factors of
production in accordance with sections
773(c)(3) and (4) of the Act and 19 CFR
351.408(c).

Because we are using surrogate
country factors of production prices to
determine normal value, section
773(c)(4) of the Act requires that the
Department use values from a market
economy (surrogate) country. For this
case we have selected India as the
primary market economy (surrogate)
country. See Surrogate Country Memo.

We selected, where possible, publicly
available values from India which were:
(1) average non-export values; (2)
representative of a range of prices
within the POI or most
contemporaneous with the POI; (3)
product-specific; and, (4) tax-exclusive.
Where necessary, we have excluded
import data from an NME country (i.e.,
the PRC) and from countries (i.e., South
Korea, Thailand, and Indonesia) that the
Department has found to maintain
broadly available, non-industry specific
export subsidies, which the existence of,
provide sufficient reason to believe or
suspect that export prices from these
countries are distorted. See Final
Determination of Sales at Less Than
Fair Value: Certain Automotive
Replacement Glass Windshields From
the People’s Republic of China, 67 FR
6482 (February 12, 2002) and
accompanying Issues and Decision
Memorandum.

In accordance with section 773(c) of
the Act, we calculated normal value
based on factors of production reported
by respondent for the POI. To calculate
normal value, the reported per-unit
factor quantities were multiplied by
publicly available surrogate values. In
selecting the surrogate values, we
considered the quality, specificity, and
contemporaneity of the data. We
selected information that represented
cumulative values for the POI, for
inputs classified according to the
Harmonized Commodity Description
and Coding System (“HTS”). For unit
values initially reported in U.S. dollars
(“USD”’) no conversion was necessary.
For unit values initially reported in
Indian rupees, we converted from
rupees to USD using the average
exchange rate for the POI. See Factor
Valuation Memo at Attachment I. For
values not contemporaneous with the
POI, we adjusted the values for
inflation/deflation.

To value furfuryl alcohol, we relied
upon contemporaneous Indian import
values of “furfuryl alcohol and
tetrahydrofurfuryl alcohol”” under the
Indian Customs’ heading of “29321300”
obtained from the World Trade Atlas
online, which notes that its data was

published by the DGCI&S, Ministry of
Commerce of India, May 2003. This data
was reported in USD. Consistent with
the Department’s practice, import data
from both NMEs (i.e., the PRC and
Ukraine) and countries deemed to have
generally-available export subsidies
(i.e., Indonesia, Korea, and Thailand)
were not included in our calculation.
Because the HTS category used for
furfuryl alcohol is a basket category
which includes the subject
merchandise, we are removing from the
Indian import statistics the import data
from the United States. We note also
that the import data value for the United
States for the basket category is
substantially higher than the figures for
most other countries. Therefore, we
infer that the U.S. figures reported in the
Indian import data may include the U.S.
production quantities and values of the
subject merchandise. Furthermore, we
are removing the import data from Japan
as it is a similar value to the U.S. value.
We surmise that the Japanese data is a
mixture of furfuryl alcohol and THFA
due to possible transhipment of THFA
from the PRC through Japan. We
consider both the United Sates and
Japan figures to be aberrational as they
are significantly higher than the other
countries included in this category.
Because this data is contemporaneous
with the POI, no adjustment has been
made for inflation/deflation. See Factor
Valuation Memo at Attachment III.

As this basket category includes the
subject merchandise, we recognize that
a more appropriate surrogate value for
furfuryl alcohol may be required.
However, at the time of this preliminary
determination, it is the most appropriate
surrogate value that we can locate.
Accordingly, we are requesting
comments on issues concerning the
calculation and selection of surrogate
values. In particular, we request that
parties provide comments on the
calculations for furfuryl alcohol and any
suggestions for alternative calculations.
In accordance with 19 CFR 351.301(c)(3)
of the Department’s regulations,
interested parties may submit publicly
available information to value the
factors of production for purposes of the
final determination within 40 days after
the date of publication of this
preliminary determination.

For steam, the Department relied
upon the values of the raw material
inputs used to make steam, (i.e., coal
and water). The respondent reported the
usage rate for steam in metric tons and
further provided the raw material input
usage rates required to produce the
steam. When comparing the usage rate
for steam used in the production
process with the amount of water used



Federal Register/Vol. 69, No. 17/Tuesday, January 27, 2004/ Notices

3893

to create the steam, we found that there
was one to one ratio between the
reported amount of steam consumed
and the reported amount of water
consumed in making the steam.
Although the respondents provided a
usage rate for steam, we preliminary
determine that the usage rates for inputs
to steam, coal and water provide the
most accurate factor valuation.

To value coal, we relied upon
contemporaneous Indian import values
of “other coal” under the Indian
Customs’ heading of “27011909”
obtained from the World Trade Atlas
online. This data was reported in USD.
Consistent with the Department’s
practice, import data from both NMEs
(i.e., the PRC) and countries deemed to
have generally-available export
subsidies (i.e., Indonesia, Korea,
Ukraine, and Thailand) were not
included in our calculation. Because
this data is contemporaneous with the
POI, no adjustment has been made for
inflation/deflation. We adjusted the
surrogate value for coal to include
freight costs incurred between the
supplier and the factory. See Factor
Valuation Memo at Attachment IV and
Attachment VII. We adjusted the input
price by including freight costs to make
it a delivered price. Specifically, we
added the surrogate freight cost to the
surrogate value using the shorter of the
reported distance from the domestic
supplier to the factory or the distance
from the nearest seaport to the factory,
where appropriate. This adjustment is
in accordance with the Court of Appeals
for the Federal Circuit’s decision in
Sigma Corp. v. United States, 117 F. 3d
1401 (Fed. Cir. 1997).

To value hydrogen, we relied upon
contemporaneous import values of
“hydrogen,” obtained from Indonesia
Statistics, 2002 as published on World
Trade Atlas online. The Department
researched contemporaneous Indian
hydrogen values and compared them to
contemporaneous hydrogen values from
other countries. As a result, we found
the Indian values for hydrogen to be
aberrational, in that they were
significantly higher than the values from
the other countries. Thereafter, we
determined that Indonesian import
statistics reported the most
contemporaneous and non-aberrational
hydrogen value. Therefore, we relied
upon the contemporaneous Indonesian
import values of “hydrogen” under the
Indonesian Customs’ heading of
“280410000” obtained from the World
Trade Atlas. Consistent with the
Department’s practice, import data from
both NME:s (i.e., the PRC) and countries
deemed to have generally-available
export subsidies (i.e., Korea and

Thailand) were not included in our
calculation. Because this data is
contemporaneous with the POIL, no
adjustment has been made for inflation/
deflation. See Factor Valuation Memo at
3.

To value water, we used the water
tariff rate, as reported on the Municipal
Corporation of Greater Mumbai. This
factor was reported in Indian rupees and
converted into USD using the average
exchange rate for the POL Because this
data is contemporaneous with the POI,
no adjustment has been made for
inflation/deflation. See Factor Valuation
Memo at 3.

To value electricity, we used the 2000
total average price per kilowatt hour
(kwh) for “Electricity for Industry’” as
reported in the International Energy
Agency’s publication, Energy Prices and
Taxes, Second Quarter, 2002. This
factor was reported in Indian rupees and
converted into USD using the average
exchange rate for the POI. We adjusted
the average total surrogate cost of
electricity to reflect inflation. We then
multiplied the inflation factor by the
surrogate value to derive the adjusted
surrogate value. See Factor Valuation
Memo at 4.

To value packing, we used a surrogate
value, “Tank, ET 50-300 Liter, Others,”
derived from India import statistics as
published by the Monthly Statistics of
Foreign Trade of India (““Monthly
Statistics’), covering the period April
2002 through January 2003. World
Trade Atlas reported the packing in
USD. We multiplied the surrogate value,
which was for one kilogram of a packing
drum by the weight of the drum in
kilograms to obtain a surrogate value for
one drum. We used the value that
petitioner provided in the petition for
the weight of the barrel. See June 23,
2003 at Exhibit 9, page 7. We then
multiplied the surrogate value per drum
by the amount of drums used to pack
one metric ton of THFA. See Factor
Valuation Memo at 5.

To value truck freight, we used an
average truck freight cost based on
Indian market truck freight rates on a
rupees per-metric ton per kilometer
basis published in the Iron and Steel
Newsletter, April 2002. We then inflated
the rate using the WPI published by the
International Monetary Fund. We then
divided by the POI average exchange
rate to obtain a factor value for truck
freight in USD. See Factor Valuation
Memo at 5.

In accordance with the decision of the
Court of Appeals for the Federal Circuit
in Sigma Corporation v. United States,
117 F. 3d 1401, 1407-08 (Fed. Cir.
1997), we added to surrogate values, as
applicable, a surrogate freight cost using

the shorter of the reported distances
from either the closest PRC port of
exportation to the factory, or from the
domestic supplier to the factory. See
Factor Valuation Memo at 5.

To value factory overhead, selling,
general and administrative expenses
(“SG&A”), and profit, the Department
did not use the data from the financial
statements of an Indian company, Delta
Agro Chemicals Ltd. (“Delta”), because
although it appeared initially to produce
the comparable merchandise furfuryl
alcohol as one of its main products, the
FCS’s cable, received on January 4,
2004, and a previous email, received on
December 30, 2003, reported that Delta
only manufactured the feedstock
product, furfural. For a copy of the cable
and email, See Factor Valuation Memo,
at Attachment X. As the Department
prefers the use of financial data from a
producer of the comparable
merchandise, use of this source is less
than ideal. Therefore, to value factory
overhead, selling, general and
administrative expenses (“SG&A”), and
profit, we calculated surrogate financial
ratios based on the financial information
from the Reserve Bank of India (“RBI”).
See Factor Valuation Memo at 4 and 5.

For labor, consistent with 19 CFR
351.408(c)(3), we used the regression-
based wage rate at Import
Administration’s home page, Import
Library, Expected Wages of Selected
NME Countries, revised in September
2002, and corrected in February 2003,
(see http://ia.ita.doc.gov/wages/
corrected00wages/). The source of the
wage rate data on the Import
Administration’s Web site can be found
in the Yearbook of Labour Statistics
2000, International Labor Office
(Geneva: 2000), Chapter 5B: Wages in
Manufacturing.

Catalyst

When determining whether an input
should be treated as a factor of
production or as an overhead item, the
Department’s practice is to consider
inputs as part of overhead only when
they are small in value relative to the
total cost of manufacturing. See Notice
of Final Determination of Sales at Less
Than Fair Value; Saccharin from the
People’s Republic of China, 59 FR
58818, 58824, (November 15, 1994). The
respondent reported that catalyst is used
in the production process from furfuryl
alcohol to THFA.” In determining how

7 According to The American Heritage Dictionary,
a catalyst is defined as a “substance, usually
present in small amounts relative to the reactants,
that modifies and especially increases the rate of a
chemical reaction without being consumed in the
Continued
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the catalyst should be classified when
calculating the factors of production for
the THFA investigation, we examined
what percentage of the total cost of
manufacturing the catalyst represented.
Accordingly, based on the normal value
summary information submitted by the
petitioner for India, the value of the
catalyst used in the production process
is less than 0.5% of the total cost of
manufacturing of THFA. See Petitioner’s
Antidumping Duty Investigation of
Tetrahydrofurfuryl Alcohol from the
People’s Republic of China; Publicly
Available Information to Value Factors
of Production, (December 16, 2003).
Since the catalyst is an insignificant
portion of the cost of manufacture, we
maintain that it would typically be
recorded as an overhead item in a
company’s books and records.
Therefore, due to the insignificant cost
impact of the catalyst, we are classifying
this as overhead item rather than a
separate factor of production.

Further, including the catalyst as a
factor of production could, in this case,
result in double counting the cost in one
of two ways: (1) since the amount of the
catalyst is insignificant, it is most likely
accounted for as an indirect material
and included in the surrogate
company’s overhead costs; or (2) if the
surrogate company capitalizes the cost
of the catalyst, then an allocated amount
is already included in the overhead
costs. If a company purchases property,
plant or piece of equipment that benefits
future periods, then it can capitalize the
asset in accordance with its internal
policy. Typically, companies set up an
internal policy that dictates the
threshold for capitalizing assets.
Normally, if an asset is being
depreciated, then it is considered to
have a life in excess of one year and the
cost is allocated over the life of the asset
and is considered to be a part of fixed
overhead. See Antidumping Duty
Investigation of Urea Ammonium
Nitrate Solutions from Belarus and the
Russian Federation: Classification of
Catalysts as Overhead Expense,
Memorandum from Paige Rivas, Team
Leader, through Thomas F. Futtner,
Program Manager, Group II, Office 1V,
(September 26, 2002). Although we do
not have information on the record to
determine whether the catalyst cost for
the surrogate companies data are
included in overhead, record evidence
indicates that this cost is included as an
overhead cost by the respondent. In
support of this, the Department points
to the useful life of the catalyst as
reported by the respondent, which

process.” See The American Heritage Dictionary,
Houghton Mifflin Company, 1982

although below the one year threshold,
indicates that the catalyst is being
capitalized over a long-term time
period. Therefore, to avoid any double
counting, for the analysis of factor of
production data submitted in this
antidumping investigation of THFA
from the PRC, we are preliminarily
treating the reported catalyst as an
overhead expense.

Weighted Average Dumping Margin

The weighted-average dumping
margins are as follows:

Tetrahydrofurfuryl Alcohol from the PRC

Producer/Manufacturer/
Exporter

Weighted-Average
Margin (Percent)

Qingdao Wenkem
(F.T.Z.) Trading-
Company, Ltd. .............

PRC - Wide Rate

31.33
31.33

Verification

As provided in section 782(I)(1) of the
Act, we intend to verify all company
information relied upon in making our
final determination.

Disclosure

We will disclose the calculations
performed within five days of the date
of publication of this notice to parties in
this proceeding in accordance with 19
CFR 351.224(b).

Suspension of Liquidation

In accordance with section 733(d) of
the Act, we are directing the CBP to
suspend liquidation of all imports of
subject merchandise, entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of this notice in the Federal
Register with respect to QWTC. We will
instruct CBP to require a cash deposit or
the posting of a bond equal to the
weighted-average amount by which the
normal value exceeds EP, as indicated
above. With respect to all other PRC
exporters, the Department will direct
the CBP to suspend liquidation of all
entries of THFA from the PRC that are
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication in the Federal Register of
our preliminary determinations in this
investigation. CBP shall require a cash
deposit or posting of a bond equal to the
estimated preliminary dumping margins
reflected in the preliminary
determination published in the Federal
Register. The suspension of liquidation
to be issued after our preliminary
determination will remain in effect until
further notice.

International Trade Commission
Notification

In accordance with section 733(f) of
the Act, we have notified the ITC of the
Department’s preliminary affirmative
determination of sales at less than fair
value. If our final determination is
affirmative, the ITC will determine
before the later of 120 days after the date
of this preliminary determination or 45
days after our final determination
whether the domestic industry in the
United States is materially injured, or
threatened with material injury, by
reason of imports of THFA, or sales (or
the likelihood of sales) for importation,
of the subject merchandise.

Public Comment

In accordance with 19 CFR
351.301(c)(3) of the Department’s
regulations, interested parties may
submit publicly available information to
value the factors of production for
purposes of the final determination
within 40 days after the date of
publication of this preliminary
determination. Case briefs or other
written comments may be submitted to
the Assistant Secretary for Import
Administration no later than fifty days
after the date of publication of this
notice, and rebuttal briefs, whose
content is limited to issues raised in
case briefs, no later than fifty-five days
after the date of publication of this
preliminary determination. See 19 CFR
351.309(c)(1)(i); 19 CFR 351.309(d)(1). A
list of authorities used and an executive
summary of issues should accompany
any briefs submitted to the Department.
This summary should be limited to five
pages total, including footnotes.

In accordance with section 774 of the
Act, we will hold a public hearing, if
requested , to afford interested parties
an opportunity to comment on
arguments raised in case or rebuttal
briefs.

If a request for a hearing is made, we
will tentatively hold the hearing two
days after the deadline of submission of
rebuttal briefs at the U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230,
at a time and location to be determined.
Parties should confirm by telephone the
date, time, and location of the hearing
two days before the scheduled date.

Interested parties who wish to request
a hearing, or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration, U.S. Department
of Commerce, Room 1870, within 30
days after the date of publication of this
notice. See 19 CFR 351.310(c). Requests
should contain: (1) the party’s name,
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address, and telephone number; (2) the
number of participants; and (3) a list of
the issues to be discussed. At the
hearing, each party may make an
affirmative presentation only on issues
raised in that party’s case brief, and may
make rebuttal presentations only on
arguments included in that party’s
rebuttal brief.

This determination is issued and
published in accordance with sections
733(f) and 777(i)(1) of the Act.

Dated: January 20, 2004.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. 04-1697 Filed 1-26—02; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 011204C]

Caribbean Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Caribbean Fishery
Management Council’s Habitat Advisory
Panel (HAP), and the Scientific and
Statistical Committee (SSC) will hold
meetings.

DATES: The HAP/SSC meetings will be
held on February 11-12, 2004. The
HAP/SSC will convene on Wednesday,
February 11, 2004, from 10 a.m. until 5
p.m., and will reconvene on Thursday,
February 12, 2004, from 9 a.m. to 12
noon, approximately.

ADDRESSES: The meetings will be held at
the Embassy Suites Hotel, #8000, Tartak
St., Isla Verde, Carolina, Puerto Rico
00979.

FOR FURTHER INFORMATION CONTACT:
Caribbean Fishery Management Council,
268 Munoz Rivera Avenue, Suite 1108,
San Juan, Puerto Rico 00918-1920,
telephone: (787) 766—5926.
SUPPLEMENTARY INFORMATION: The HAP
and the SSC will meet to discuss the
items contained in the following
agenda:

1. Review draft response from the
Caribbean Council and NOAA Fisheries
to public comments, and recommend
changes as appropriate to the essential
fish habitat/environmental impact
statement (EFH/EIS).

2. Review draft revisions to EIS,
resulting from public comments and

internal review, and recommend
changes as appropriate to the EFH/EIS.

3. Other.

The meetings are open to the public,
and will be conducted in English.
Fishers and other interested persons are
invited to attend and participate with
oral or written statements regarding
agenda issues.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
identified in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
For more information or request for sign
language interpretation and/other
auxiliary aids, please contact Mr.
Miguel A. Rolon, Executive Director,
Caribbean Fishery Management Council,
268 Munoz Rivera Avenue, Suite 1108,
San Juan, Puerto Rico, 00918-1920,
telephone (787) 766—5926, at least 5
days prior to the meeting date.

Dated: January 21, 2004.
Peter H. Fricke,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04—1692 Filed 1-26—04; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 012104A]

New England Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

